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Key messages 

 Patent value is very heterogeneous, within firms, and within and across industries, 

and there have been many initiatives aiming to develop indicators of patent value. 

 A diverse range of elements can be used to estimate the value of patents, including 

information contained in the patent document – such as claims or citations, as well 

as information on the stage of development of the product, the expected or actual 

licensing revenues, and the geographical and technological breadth of the patented 

invention. 

 One of the main challenge is to disentangle the value of the patent right from the 

value of the associated inventions.  

 Patents represent an important asset for companies, as they can increase the 

likelihood of attracting venture capital financing, as well as the size of the funding 

received.  

 The ability of innovators to extract value from their patents seems to vary greatly by 

sector. The same is true with respect to the propensity to use patents in order to 

appropriate the returns to their innovative activities. For example, in the semi-

conductor, biotechnology or medical devices sectors patents are more likely to be 

used to protect intellectual assets than in the software sector. 

 Policy-makers have a role to play in designing IP systems that encourage 

entrepreneurship and innovation by improving the „quality‟ of IP rights and by 

reducing uncertainty. Tax policies-related issues as well as e.g. the ease of forming 

business partnerships could be taken into account. 

 The creation of well functioning IP markets seems to be hindered by a number of 

factors, including the strategic behaviour of agents; asymmetric information and 

bargaining; incomplete contracts; enforcement difficulties and the very nature of 

innovation, especially its complexity and cumulativeness. This may lead to market 

prices for IP products that differ from the (unobserved) value of the invention 

contained in patents.  

 The phenomena above might increase the risks of speculative behaviours and the 

formation of asset bubbles on these new markets. 

 The aggregation of patents in “one stop shop” portfolios (e.g. pools) may help 

reduce transaction costs and the formation of thickets, thus facilitating access to 

knowledge-based assets by newcomers as well as incumbent firms. At the same 

time, it can create imbalances in bargaining power and stifle innovation. Better 

regulation of patent aggregators may address these issues.  

http://upload.wikimedia.org/wikipedia/en/5/5c/Seventh_Framework_Programme_logo.svg
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1. The third OECD workshop on Knowledge Networks and Markets (KNM) was held at the OECD 

Conference Centre, Paris, on 10-11 May 2012. Increased market competition and rapid technological 

progress require innovators to make the most of their intellectual assets. The protection and exploitation of 

inventions through Intellectual Property Rights (IPRs) has thus become crucial, as reflected by the strategic 

use that economic agents make of IPR in general and patents in particular, and by the growing number and 

importance of IPR markets. Patents play a key role in cementing market leadership, generating revenues 

through sales and licensing, facilitating external financing and shaping horizontal and vertical 

collaboration. The workshop‟s aims were to assess the links between the innovative activities, patenting 

behaviours and economic performance of firms and markets, and to investigate the mechanisms by which 

patenting relates to companies‟ ability to compete and collaborate.  

2. Alessandra Colecchia, OECD, welcomed the participants and provided a brief overview of the 

KNOWINNO-KNM project, which is carried out at the OECD with the support of the European 

Commission (DG Research and Innovation), under the Seventh Framework Programme. The project aims 

to analyse existing and emerging knowledge allocation mechanisms and their impact on knowledge 

creation, dissemination and use. The workshop focuses on the use of intellectual property rights (IPRs) for 

facilitating knowledge flows, and on their growing use by firms as strategic assets for competing and 

increasing market share. Ms. Colecchia explained that the first expected outcome of the workshop is a 

better assessment of the data infrastructure that should be developed in the future to analyse KNM and the 

role of IP as a knowledge-based asset for companies. Ongoing work at the OECD is exploiting and 

combining various micro-datasets, including patents and other types of IP, as well as firm-level data. These 

matched data could be used for several purposes in order to study the impact of IP-related behaviours on 

firm performance. In addition, beyond empirical evidence, the workshop and the KNM project are intended 

to draw policy implications on the possible role of governments in fostering and regulating KNMs. 

Session 1: Patent value 

3. This session examined the role of patents as indicators of research productivity and 

innovativeness. A major issue related to this analysis was determining the elements affecting patent 

valuation by different agents and stakeholders, and how they could be taken into account when analysing 

economic performance. 

4. Karine Crépin from Sanofi, provided some insights on how patents are used and valued by 

companies. Companies can use patents for various purposes: to commercialise new products, deter 

competitors‟ entry in the market or in a certain product space; defend their position on the market. Patent 

decisions need to be suited to the commercial strategy of the company. Regarding patent value, it is very 

difficult to assess it, as any valuation is always partly subjective. The value of a patent varies over time and 

is affected by decisions taken throughout the patent life: filing, publication, grant, PCT filing. Three major 

phases of the patent life can be distinguished: (i) a first phase, prior to publication, where the invention is 

kept secret; (ii) a second phase after publication and before grant where out-licensing programmes can start 

to be considered; and (iii) after grant, where the patent right can be enforced. Along these phases, the value 

of the patent depends on elements like patent claims, which define the scope of protection and are key to 

designing licensing strategies, the size of the portfolio and its geographic breadth. Various strategies are 

also likely to drive patent activities within firms, which can also affect the value of a patent. One can, for 

example, distinguish between defensive strategies of patent activities based on product design (from R&D 

to IP), and offensive strategies based on IP (IP mining, isolating competitors‟ patents by filing nearby 

patents, etc.). Another important distinction can be made between patent activities driven by the 

commercial strategy of the company, which was the most common approach until recent years, and which 

now has to take into account budget constraints. 
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5. In the discussion, led by Nikolaus Thumm, European Patent Office (EPO), a question was raised 

on the type and the amount of licensing activities which take place before patent grant in comparison to the 

overall licensing activities, which is an interesting issue for public actors. For biotech companies, licensing 

activities are of various types. At a very early stage of the project, before patent grant, landscaping analysis 

is performed in order to determine the existing patent rights which need to be scrutinised or monitored. 

Activities relating to the freedom to operate are conducted much later in the life of the product. Most 

licensing activities are performed after the grant of the patent, generally seven to ten years after the start of 

a research programme. The discussion also addressed the issue of the protection in manufacturing countries 

(notably India), which is one of the key elements of patent strategies.  

6. Alfonso Gambardella, Bocconi University, presented the results of a study aimed at 

understanding the economic value of patent portfolios, and especially how this value depends on the 

breadth as opposed to the depth of the portfolio. This study is based on a survey performed by academic 

researchers asking patent inventors: (i) the minimum price the owner would be willing to accept for each 

individual patent; (ii) the number of patents in the same portfolio, and (iii) the minimum price the owner 

would be willing to accept for the patent portfolio as a whole. The survey was performed in two waves, on 

patents filed at the European Patent Office (EPO) with priority dates 1993-95 (“PatVal 1”), and on EPO 

patents with priority dates 2003-2005 (“PatVal 2”). Overall, the average patent value distribution appears 

to be extremely skewed, with very few patents found to be very valuable. Comparing the two waves of the 

survey, the second wave gives higher average patent values, whereas the number of patents by portfolio 

remains stable over time. The study then examines the determinants of the economic value of patent 

portfolios, decomposed as the product of the number and the average value of patents in the portfolio. The 

determinants considered are the resources invested in producing the invention and inventor characteristics 

(past citations, education). Results suggest that about two-thirds of observed variation in the value of the 

portfolio can be explained by the number of patents in the portfolio as opposed to the individual value of 

each patent. In addition, patents portfolios appear to be composed of highly complementary IPRs. Overall, 

the study‟s results suggest that firms have an incentive to adopt an “empiricist approach”, i.e. to increase 

the size of their patent portfolio, rather than a “scientific approach”, i.e. increasing the span of their 

individual patents. 

7. A number of possible refinements of the analysis were suggested by other participants during the 

discussion. First, according to the way the survey question is formulated, the measure obtained does not 

reflect the value of the patent right itself but rather the value of the patented innovation bundled with the 

value of the patent protection. Regarding the findings, the analysis of the complementarity relationship 

between various patents in a portfolio is very interesting from a firm perspective. Several factors may drive 

the complementarity relationship between patents: technical complementarities on the one hand and value 

complementarities on the other (e.g. stemming from a marketing perspective). The complementarity might 

also be explained by other strategic factors which would need to be controlled for, e.g. the fact that large 

firms have other complementary assets which increase the value of the patents. Participants further 

suggested differentiating the results by industry. The findings on the relative effect of number versus 

quality on the value of the portfolio are indeed likely to differ according to the possible different uses of 

intellectual property across sectors, e.g. on how fragmented IPRs are in the sector. 

8. Mariagrazia Squicciarini, OECD, presented a set of new indicators on patent quality and 

radicalness that were developed in order to better understand the relationship between the innovativeness 

of firms and entrepreneurship dynamics. The idea that new firms are more likely to introduce radical 

innovation than incumbents is widely held in the literature. However there is a lack of cross-country 

analysis and economy-wide evidence on post-entry performance of firms and innovative activities of start-

ups. The purpose of the new patent-related measures, based on well-established literature, is to try and 

capture the technological importance of the invention, its economic value, and the possible impact on 

subsequent technological developments. These measures rely on information contained in the patent 

document, so that they can be constructed for all patents and are comparable across countries and over 
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time. Ten indicators have been compiled for patent applications filed to the EPO, using EPO‟s Worldwide 

Patent Statistical Database (PATSTAT): 

1. Patent scope          6.  Forward citations 

2. Patent family size        7.  Breakthrough inventions 

3. Number of claims        8. Radicalness index 

4. Backward citations        9. Grant lag index 

5. References to non-patent literature     10. Generality index 

9. The overall “Patent quality index” is a composite index which is constructed using a number of 

simple indicators mirroring the economic and technological value of patents. The next steps of this work 

will notably entail relating patent quality measures to firm characteristics such as the age, size or 

ownership, and construct firm-specific citation-based measures to better investigate technology-flows.   

10. During the discussion, the participants insisted on the need to take into account the differences 

across different countries and office practices, notably citation practices which are significantly different in 

United States and Europe. A possible solution to this issue was suggested, which is to use citations from 

the search reports instead of overall citations. They also supported the choice of constructing indicators 

that take industries‟ differences into account, as the relative importance of different elements is likely to 

vary across sectors (e.g. in pharmaceuticals, a lot of emphasis is put on citations compared to other sectors, 

whereas claims are less important). A further line of analysis was also suggested, which would consist in 

using factor analysis in order to find out what general dimensions the multiplicity of indicators are 

revealing, and how those dimensions tend to change across industries. 

Session 2: Patents and entrepreneurship 

11. The purpose of the second session was to explore the extent to which patents may signal the 

quality and prospective value of technologies and innovations developed by companies, especially start-

ups, thus facilitating their access to finance. The presentations, which provided the academic, practitioner 

and policy-making perspectives, all agreed on the strong link between patenting behaviour and access to 

Venture Capital financing for start-up companies. They also highlighted the growing importance of salvage 

value in driving incentives for patenting and suggested that modern intellectual property systems should 

focus on reducing uncertainty and increasing the quality of patents. 

12. The presentation of Bronwyn Hall, UC Berkeley and UNU-MERIT, discussed the role of patents 

and associated markets in the financing of innovation. Prof. Hall highlighted the emerging tensions 

between the role of patents as signals of innovation and creators of salvage value for firms, on the one 

hand, and the use of patents purchased from failed companies for litigation purposes, on the other. 

Evidence for both the United States and Europe shows a very strong relationship between patent 

applications, rather than grants, and access to finance as well as subsequent firm performance. Even after 

controlling for R&D expenditures, this effect varies by sector and seems to be stronger in the semi-

conductor, biotechnology or medical instrument sectors than in the software sector. 

13. Likewise, the presentation of Stuart Graham, US Patent and Trademark Office (USPTO), 

provided evidence from the Berkeley Patent Survey of small, young and technology-focused firms, on the 

profile and motivations of patenting start-ups. It emerged that firms that have a stronger tendency to use 

patents to protect their competitive advantage are in the medical device, IT hardware and biotechnology 

sectors, while firms in the software and Internet industry rely more on other forms of intellectual property. 

Sectoral differences in the use of IP are also reflected by evidence on firm motivation for patenting, as 

firms in the biotechnology industry are more likely to use patents to prevent copying, while firms in the 

software industry are more likely to use patents for reputational reasons, and by evidence on the differing 

role played by patents in investment negotiations in the biotechnology against the software industries.  
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14. Marc Lambrechts, Capricorn Venture Partners, provided an investor‟s perspective on the role of 

IP in financing decisions at all stages of firm development. While IP portfolios represent a central element 

in the pre-investment valuation of start-up firms, the final value of the IP-protected underlying technology 

depends upon the entrepreneurial spirit and the team dynamics of the firm, as well as the soundness of its 

business model and its market potential. More precisely, in the pre-investment stage, the value of the IP 

portfolio is determined by the quality of the patents, with a strong negative perception of co-ownership, 

right of first refusal towards parties such as customers, suppliers or research partners and inventors‟ rights. 

During the investment period, the firm‟s IP portfolio is the object of specific strategic analysis to expand 

and strengthen the IP position and to look for bundling opportunities. At the exit stage, the firm IP position 

is the object of thorough due diligence by potential acquirers, including the possibility of patent 

infringement claims. In firm valuation during mergers and acquisitions, a large part of the value of the IP 

portfolio is contained in the goodwill valuation of the firm rather than in the calculated value of the actual 

patents. 

15. Beyond the evidence of the strong link between use of patents and financing of entrepreneurship, 

the question was raised on the actual source of the value of patents; namely whether it is mainly derived 

from the value of the underlying innovation or from the value of the legal rights. There are a growing 

number of patent purchases from exiting firms by competitors or mass patent aggregators, such as 

Intellectual Ventures, for litigation purposes rather than for the commercialisation of inventions. This begs 

the question of whether the benefits of patents, for entry and creation of salvage value, outweigh the costs 

(transaction, legal and others) associated with the assertion of patents by exiting firms and by patent 

aggregators. This problem is perceived to be particularly stark in the software industry where independent 

invention is common, notice is weak, property rights are vague and search and discovery are rendered 

prohibitively expensive by the lack of a natural classification system. 

16. With these considerations in mind, Stuart Graham argued that an efficient intellectual property 

framework that effectively promotes entrepreneurship and the commercialisation of inventions is best 

achieved when boundaries are clear and when firms can make decisions based on more definite 

information. He explained that the on-going implementation of the America Invents Act of 2011 seeks to 

increase the speed of the patenting process and raise the quality of patent rights, primarily by ensuring 

requisite novelty, non-obviousness and utility and by reducing uncertainty over the final boundaries of the 

disclosure and the validity of the property rights. 

17. Chiara Criscuolo, OECD, introduced the discussion, which further addressed the issue of the 

source of patent value and its policy implications, especially regarding the large endogeneity between 

patenting activity, access to financing and firm performance. Mark Schankerman (LSE) argued that the 

value of patents can come from one of five sources, with varying implications for policy: 

 If patent value derives from increased value extraction of the underlying technology, then patent 

use should be favoured in principle in industries where technology protection through patents is 

an important pre-requisite for innovating. 

 If patent value derives mainly from its informational content – as a signal of the quality of the 

underlying invention – patents should be favoured in situations with larger asymmetry of 

information. For example, small firms typically suffer more from asymmetric information. 

 If salvage value is the source of patent value, through reducing bankruptcy risks, patents have a 

role to play in more intangible-intensive industries. 

 If patents are used to reduce transaction costs, then the policy emphasis should be placed on 

patent bundling and the creation of IP portfolios. 
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 Finally, evidence could be consistent with scenarios in which patents might only be an indicator 

of where successful R&D has taken place, but have no value in themselves.  

18. To test for these different hypotheses, the availability of non-patent data on firm inventions was 

deemed to be crucial. In the absence of further evidence on the source of patent value, policy makers need 

to be wary of favouring one of the above hypotheses over the others. 

19. The role of patent aggregators and Non-Practicing Entities (NPEs) was extensively discussed by 

workshop participants. The wider public typically regards NPEs as mainly hindering the value creating 

process of practicing entities through their aggressive use of patents. However, it was also argued that 

NPEs may have a positive role to play in enabling access to technology and commercialisation of 

inventions by lowering the costs of technology sharing. In particular, it was suggested that they can license 

patents at a lower rate than practising entities and help reduce the transaction costs of IP bundling and 

cross-licensing agreements, thus creating markets for technology in areas where it was not commercially 

successful. Yet, NPEs are generally less efficient at transferring the tacit know-how to transform 

technological inventions into commercial products than practising entities. Despite these potential benefits 

from the growing importance of NPEs, it was highlighted that their business model raises concerns as to 

the design of the IP system in general, as it derives from exploiting its flaws, namely the “inadequacy” of 

patent protection for particular types of inventions and the difficulty in performing effective pre-

development search, a problem most acute in the software sector.  

20. Conclusions of the discussion centred on the following points. Patents represent an important 

asset for companies, as they are increase the likelihood of obtaining VC funds and their amount. The role 

of patents and their role as a source of value vary greatly between sectors. Bundling of patents together and 

with other intangible assets changes the value of the individual patents and of the portfolio. The ability of a 

patent on a commercially unsuccessful technology to generate salvage value, also through the actions of 

NPEs, should be better understood. All this has implications for the design of the patent system and in 

particular for the ownership rights and the resulting uncertainty. 

Session 3: Patents and markets 

21. Well-functioning IP markets may facilitate the efficient transfer of knowledge between firms and 

enable the commercialisation of inventions. However, these markets differ from other more standard 

markets in a number of fundamental ways. In particular, two characteristics of patent markets may create 

significant difficulties. Firstly, the products being sold are never identical and have different knowledge 

content, implying different levels of access to knowledge for the different parties to the transaction. 

Secondly, the actors involved in patent markets are becoming more diverse, which raises challenges for the 

understanding of the motivations that underlie participation in IP markets.  

22. The presentation of Martin Bader, University of St Gallen, explored the characteristics of the 

growing IPR market, which consists of two parallel and inter-linked markets: the IPR asset market for the 

exchange of IP products, and a financial market for the exchange of financial products such as shares and 

bonds of IP investment funds. IP markets have emerged recently, as IP products do not satisfy the 

traditional assumptions for efficient markets and are characterised by high transaction costs, complicated 

and heterogeneous products, and high uncertainty. Over the last 30 years, new intermediary actors have 

emerged, able to overcome the main problem of the IP market, which is the matching of supply and 

demand. These new actors have also seen their role increase in the area of aggregating patent portfolios 

and of company financing. Growing liquidity in IP markets is likely to lead to the reduction of transaction 

costs and to the emergence of new business models around the transfer of IP rights. In particular, the 

purchase of IP rights for enforcement purposes rather than commercialisation is becoming a popular way 

of monetising IP.  
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23. A more efficient IPR market requires well-functioning markets not only for IP assets but also for 

financial instruments. However, the performance of the latter depends on the quality of the former, 

suggesting that policy makers should focus on avoiding market fragmentation, ensuring high patent 

quality, and promoting licensing. More formal and organised IPR markets would allow firms to accept IPR 

as a purchased production factor and to consider new financing options for innovation through markets. 

However, the growth of patent trolls was discussed as a potential down-side of the rapid development of IP 

markets. 

24. The discussion highlighted the existence of conflicting evidence concerning the efficiency of IP 

markets. On the one hand, as argued by the lead discussant Laurence Joly of the French Patent Office 

(INPI), IP markets remain relatively thin, with only 1% of patents enforced in France being the object of 

transfers in 2009, and 75% of these transfers taking place within groups. Ms. Joly also argued that 

fostering the effective developments of IP markets requires a better understanding of IP products and of 

actors on the IP market. On the other hand, evidence presented by Prof. Mark Schankerman suggests that 

patents that have a higher chance of being profitable are those that also have a higher chance of being 

transferred. However, a growing motivation for the transfer of ownership of individually-owned patents by 

entrepreneurs is to exploit differences in IP enforcement rather than for product commercialisation. Finally, 

Schankerman argued that incentives for patent transfers rest on the ability of patent owners to make and 

keep any profit, which itself is determined as much by the design of the patent system as by capital gains 

tax policy. Hence, policy makers can use instruments such as tax policy and enforceability mechanisms to 

indirectly increase the efficient transfer of patents. 

25. The presentation of Mark Schankerman, from the London School of Economics (LSE), focused 

on a particular source of market failure in IP transactions, namely asymmetric bargaining power of 

different parties, arising from the fragmentation of IP rights, i.e. “patent thickets”, and from the 

accumulation of patents for defensive reasons, i.e. “defensive patenting”. Evidence of strategic behaviour 

in the US software industry from 1980 to 1999 corroborates the view that the presence of cumulative 

innovation and complex technology creates incentives for a strategic use of patents. In particular, patent 

accumulation by rival firms raises enforcement costs, which have a negative effect on the patenting and 

market value of a given firm. In addition, patent thickets, which raise transaction costs in IP bargaining by 

increasing the number of actors involved in the process, decrease the market value and thus the patenting 

rent of a given firm, but lead to higher R&D and higher patenting by this firm. In conjunction with these 

strategic effects, there is also evidence of technology spillovers, with higher rival R&D leading to higher 

own patents and market value. Results also suggest, contrary to previous research, that patents do have a 

role for extracting value, even in the software industry, as 20% of R&D returns are due to the “patent 

premium”. Finally, he finds no evidence of a prisoners‟ dilemma trap in patenting, as aggregate market 

value of firms would not be increased by a proportional de-escalation of patenting by all actors. These 

findings suggest that IP markets are subject to significant transaction costs from fragmented ownership 

rights and asymmetric bargaining power associated with patent accumulation, creating problems for their 

smooth functioning. Of course, whether any form of policy intervention can improve matters is a quite 

separate question.  

26. In the discussion, the role of regulatory change was highlighted, as a comparison of the pre-1995 

with the 1995-1999 results suggests that the transaction cost and bargaining effects have strengthened since 

software patenting guidelines were issued by the US Patent and Trademark Office. Evidence beyond 1999 

would help understand if these effects have become stronger through time, as patent markets have 

developed. While the research presented established the presence of strategic considerations in the use of 

patents by incumbents, it remains silent on the effect of IP markets on potential entrants. Intuition suggests 

that increased patent concentration would have a negative impact on the efficiency of the IP market by 

decreasing the incentives of incumbent practicing entities to license technology to potential entrants. 

However, non-practicing entities have less incentives to prevent market entry compared to practicing 
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incumbents; hence their presence in IP markets could act as a limit to entry barriers. Finally, the issue of 

patent value was mentioned and it was argued that the source of the patent premium remains ambiguous. 

Non-patent invention data would be needed to determine if patents are used for value extraction, or are 

simply reflecting successful inventions. 

27. The work by Thomas Astebro, Ecole des Hautes Etudes Commerciales (HEC), uses non-patent 

innovation data to determine the importance of various factors (financing, human and social capital) in 

explaining the success of a project. The commercial success of projects from inventors identified by the 

Canadian Innovation Centre (CIC) – which provides a paying service for the evaluation of inventions – 

was shown to be greatly dependent on the formation of business partnerships. In particular, the probability 

of success is found to be five times higher for partnerships than for solo-entrepreneurs, and 

commercialisation revenues are about ten times higher. Half of this effect appears to be explained by the 

human and social capital brought by business partners, while a selection bias seems to explain the rest of 

the effect on the probability of success and commercialisation revenues. On the other hand, the importance 

of patents for commercial success seems rather limited. Indeed, only 20% of inventions in the CIC data are 

patented, and patentability represents only one of 37 criteria used to estimate potential commercialisation. 

Additional evidence suggests that patent application decisions of solo-inventors are based on legal rather 

than commercialisation considerations. The role of patents in the efficient commercialisation of ideas 

appears to be limited in comparison to that of business partnerships, leading Prof. Astebro to suggest that 

policy makers should prioritise the creation of a fluid business environment rather than simply efficient 

monetisation of IP.  

28. In the discussion, the apparent myopia of inventors regarding their patenting decisions was 

shown to contrast with their more rational approach to selection of business partners. Evidence from 

behavioural economics suggests that inventors tend to over-estimate the value of their technology and have 

a less risk-averse attitude than average. This would explain both higher patenting propensity and lower 

partnership formation than optimal. 

29. The conclusion of the discussion focused on the nature of IP products which renders the 

organisation of efficient IP markets difficult. In particular, strategic considerations, asymmetric 

information and bargaining, enforcement difficulties and complex and cumulative innovation dynamics 

create a divergence between the market prices for IP products and their (unobserved) technological 

prospect or commercial value. A persistent divergence of prices from the underlying economic reality 

could increase the risks of speculative behaviour and the formation of asset bubbles on these new markets. 

Session 4: Patent aggregation 

30. The fourth session discussed the aggregation and potential strategic use of patents for standard-

setting, the use of large patent portfolios for monetisation purposes by Non-Practicing Entities (NPEs) and 

the aggregation of patents in government-backed funds, which seek to valorise domestic IP and defend 

local entities from aggressive litigation by foreign entities. 

31. Nikolaus Thumm, EPO, discussed the connection between standard-setting and patenting. He 

explained that both patents and standards are decisive for certifying and diffusing new technologies and 

therefore should reinforce each other. Yet, there are several areas where patents and standards can come 

into conflict. These include: patent ambush, refusal to license unrevealed patents and failure to agree on 

“fair, reasonable, and non-discriminatory” (FRAND) terms. Other problematic cases are those where 

standard-essential patents are transferred to third-parties without pass-on of obligations towards Standard-

Setting Organisations (SSOs), and cases where third-party patents are not included in the standard. The 

patent application process can also, at times, be used strategically by owners of potential standard-essential 

patents who may amend claims while the patent is still pending in order to ensure that it is included in the 
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standard. Dr. Thumm discussed the results of one of his studies, using data on essential patents from the 

ETSI (the European Telecommunications Standards Institute) which were matched with a control group of 

patents from the same applicants, in the same year and the same IPC. The study found that standard-

essential patents have more amendments and divisional filings, as well as longer pendency times than their 

counterparts. According to Nikolaus Thumm, these practices create more uncertainty in the system and put 

an additional burden on the Patent Office‟s resources. He added that the quality of data on standard-

essential patents has improved in recent years and therefore it would be beneficial to update the study, 

which used 1998-2001 data. He suggested early identification and disclosure of standard-essential patents 

and prior art documents coming out of the standardisation process as potential remedies to this situation. 

Closer collaboration between Patent Offices and SSOs would also be beneficial. Finally, he discussed the 

pros and cons of aggregating standard-essential patents in patent pools compared to bilateral licensing 

agreements. He explained that patent pools can reduce transactions costs and accelerate technology 

diffusion but may also increase patenting rather than innovation and facilitate anti-competitive behaviour. 

He concluded by saying that patent pools should be supervised and monitored to ensure that they provide 

the benefits for which they are set up.  

32. In the discussion, led by Benjamin Mitra-Kahn, UK Intellectual Property Office (UKIPO) the 

question whether standards actually contribute to a reduction in uncertainty about the merit of 

technological inventions was raised, since research suggests that standard-essential patents take more time 

to go through the system. The sectoral differences in companies‟ strategies regarding the delay of grant of 

essential patents and their attitudes towards patent-pooling were also highlighted. It was argued that in the 

pharmaceutical industry, companies tend to prefer obtaining patent protection as soon as possible and keep 

their important patents out of pools. In the ICT sector, the practice is to keep some of the patents that 

differentiate the product from those of the competitors outside the standard and therefore not all the most 

valuable patents find their way into pools. Nikolaus Thumm highlighted that despite the existence of some 

agreements to force companies to disclose their relevant patents during the standard-setting process, there 

is still a lot of uncertainty related to this process, which he described as a sort of “black box”. 

Stuart Graham concluded the discussion by informing workshop participants of a new study that the 

USPTO has asked the National Academies to carry out on the management of IP in standard-setting 

organisations. 

33. Michael Risch, Villanova Law School, addressed the benefits of aggregating patents in portfolios 

compared to pricing or licensing them individually. He began by stating that the discussion about patent 

quality and aggregation is relevant not only in the context of patent trolls but more generally for the 

comparison between patent portfolios and single patents. According to him, when one considers patent 

quality, the most important question to be asked is whether the patent will hold up in court and whether it 

is valid. If a patent is invalidated, it cannot be licensed and all prior licensing becomes null and void. In 

that respect, there is a difference between litigation, which normally concerns a single patent, and 

licensing, which normally concerns a portfolio of patents. Prof. Risch presented a relevant study of his, 

which examines the potential impact of Non-Practicing Entities (NPEs) on innovation. The sample used 

consists of the ten most litigious NPEs and finds that many of the original patent assignees of the patents 

that were litigated by these NPEs were business entities and corporations, some of them large. Prof. Risch 

added that salvage value created by the NPEs appears to be minor, since there were very few failed 

companies among the original assignees. At the same time, in NPEs‟ litigations there was a larger percent 

of patents whose original assignees were individuals, compared with overall patent litigation. He explained 

that on the one hand, NPEs can be very useful in enforcing patents on behalf of entrepreneurs, who 

generally tend to be disadvantaged in this respect, compared to large corporations; on the other hand, NPEs 

might be enforcing weak patents, since individuals normally own fairly simple mechanical or software 

patents. In general, NPEs tend to sue larger companies, and when examining litigation results one finds 

that patents owned by NPEs are invalidated more often (28% of the cases) than other patents (20% of the 

cases) and that only in two of the litigated cases infringement was actually found. Since this difference in 
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invalidation rates is not very big, it might be incorrect to say that NPEs generally enforce weak patents. He 

also added that NPEs are always ready to settle for monetary payment while certain producing entities 

might refuse to license at any price in order to block competitors. Prof. Risch concluded by discussing the 

pros and cons of aggregating patents in portfolios as opposed to licensing them individually, mentioning, 

among others, the efficiencies involved in assessing the quality and price of a portfolio of patents but also 

the risk of maintaining low quality patents which form part of a portfolio. 

34. Benjamin Mitra-Kahn began the discussion by highlighting the power relationship involved in 

licensing negotiations. Although NPEs are always ready to settle for monetary payment, the amount 

demanded might be too high for certain producers to pay. Workshop participants agreed that since payment 

agreements are often the result of negotiations between parties with unequal bargaining power, there is a 

need to find an objective measure of the value of a patent portfolio able to net out this effect. However, the 

potential for more efficient pricing of patent portfolios as opposed to individual patents was debated. 

Although the law of large numbers might help average out idiosyncratic differences, this only happens if 

they are independent across the individual elements. In the case of patents, it was argued that the 

idiosyncratic differences may not be independent of each other and therefore entail similar risk exposure. 

In that respect, patent securitisation might be compared to the home loans aggregation and securitisation 

case, which led to deleterious outcomes because of the highly correlated risk exposure of the elements in 

the portfolio. The question was also raised whether NPEs are in the process of creating bubbles, in a 

similar fashion to the home-loans case.  

35. The final presentation in this session was by Pascal Asselot of France Brevets, a private company 

that is owned by the French state and a public bank, the Caisse de Dépôts, which deals with the 

monetisation of patents originating from French entities, but also acts as an investment fund which invests 

in filing, assertion and commercialisation of patents. The fund takes a long-horizon view and seeks to build 

a long-term relationship with businesses in order to fund patent generation and assemble portfolios of 

significant importance. It is also designed to play an additional role as a defensive patent aggregator that 

seeks to counterbalance patent threats from the United States and Asia. The main industries in which the 

fund operates are electronics, telecommunications, IT, aerospace, life-sciences, chemicals, materials, 

energy and environment. Mr. Asselot discussed the rationale for aggregation, highlighting the difficulty in 

assessing the value of an individual patent, which largely depends on the patent holder and on who 

assesses it, as well as on the overall patent landscape in a given technological field. He explained that the 

underlying value of the patent essentially lies in the enforcement capabilities, which tend to be 

unpredictable, since there might be a prior art that runs against the claim, making it difficult to assess 

whether a product infringes on an individual patent. However, once patents are aggregated it becomes 

easier to assess their value. He added that this is also industry-specific to some extent and that in the case 

of pharmaceuticals for example, it might be easier to place a value on an individual patent. According to 

Mr. Asselot, the use of aggregated patents can vary, being used for incorporation into a standard, for 

defensive purposes or for monetisation. NPEs, for example, use patents for monetisation purposes, but in 

other cases the demarcation between the different uses is not straightforward. Mr. Asselot further 

mentioned that since patent filings, aggregation and assertion are costly and complicated, they are not 

within the reach of many inventors, and therefore the government should assist those with less capabilities 

or resources. He explained that the motivation for setting up France Brevets was to create a public patent 

fund that has capital, skill and time to assist SMEs and universities but also large corporations in their 

patent-related endeavours. He mentioned similar initiatives in Korea, Japan and Chinese Taipei.  

36. During the discussion, the rationale for public aggregation of patents was debated. It was argued 

that although there might be market failure due to SMEs‟ inability to engage in patenting and licensing, 

this might be dealt with by private aggregators. Therefore, when considering public patent aggregation one 

should consider whether there are additional positive outcomes associated with such initiatives. It was 

further suggested that an examination of the proportion of private aggregators‟ patents that originate from 
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SMEs would lead to a better understanding of the role that these agents play in valorising patents and to 

better assess the need for government intervention in this area. In support of the public aggregation of 

patents, Pascal Asselot stated that private sector aggregators often seek a quick return on investment and 

therefore tend to have aggressive assertion policies, which can be disruptive to the functioning of 

technology markets. He explained that public entities, on the other hand, have no incentive for aggressive 

assertion and their role is mainly to facilitate participation in the market by entities that are otherwise 

marginalised. Finally, participants raised the question of whether these trends essentially amount to a 

Mutually Assured Destruction (MAD) strategy, in which case, governments are perhaps better off trying to 

co-ordinate de-escalation, rather than fostering the increasing accumulation of patents into larger 

portfolios.  

Session 5: Patents and competition 

37. The last session of the workshop addressed the interplay between IP and competition. 

Pierre Régibeau, Imperial College and Charles River Associates, explained that patents are applied and 

enforced in a market environment where competition authorities have become more assertive. In particular, 

EU competition policy is concerned with three areas where IP can play an important role: anti-competitive 

agreements, abuse of dominant position and mergers. He explained that the prime question is whether the 

IP confers significant market power that may lead to an abuse of dominant position. At the same time, 

given the public good nature of IPR, there is also scope to consider issues of static efficiency and 

innovation incentives. Competition authorities scrutinise licensing agreements, both in thicketed and 

unthicketed markets as well as cases of patent abuse, which may occur through the regulatory system or 

through litigation. He explained that thickets tend to arise in complex industries and lead to problems of 

royalty-stacking and high transaction costs. However, there is no systematic evidence on the magnitude of 

the private and social harm resulting from patent thickets. Cross-licensing and the creation of patent pools 

are potential solutions to the problem of patent thickets, but they tend to create anti-trust threats of their 

own. In the case of patent pools, there are risks of collusion, high royalties and exclusion of firms, 

technologies or particular standards. Patent abuse is a relatively recent concern for competition authorities, 

which, in his opinion, can be traced back to a well-known case of pay-for-delay case in the 

pharmaceuticals sector ten years ago. In pay-for-delay cases, pharmaceutical companies whose patents are 

about to expire pay the producers of generic drugs for delaying the introduction of generics into the 

market. The European Commission‟s Directorate General for Competition (DG Comp) has also been 

concerned with issues mentioned by Dr. Thumm (EPO) about the amendment of claims during the 

examination process of standard-essential patents and in general, about excessive patenting by some firms, 

and is showing willingness to intervene in practices adopted by patent offices. The licensing of standard-

essential patents in the European Union is subject to Fair, Reasonable And Non-Discriminatory (FRAND) 

conditions, which are intended to prevent patent owners from exploiting market power conferred by the 

standard. Requests for injunction by owners of standard-essential patents might however empty FRAND of 

its content. DG Comp is therefore currently investigating whether such requests can be considered as abuse 

of dominant position. Prof. Régibeau also commented on the difference between the European Union and 

the United States, where it is relatively easier to get an injunction. He concluded by saying that overall 

patent quality should be improved in order to reduce uncertainty in the system, but also that there might be 

room for sector-specific patent policies. For example, patents used in smartphones might currently have 

too long a duration and therefore the introduction of use-specific length of patent rights, similar to 

licensing rights, might be beneficial in this case. 
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38. Reinhilde Veugelers, KU Leuven, discussed merger control and innovation in her presentation.
1
 

Competition is important for innovation, and mergers and acquisitions, which change the competitive 

setting, can have an impact on the innovative capacity of the merging entities, but also on that of third 

parties. She explained that any impacts on third parties are analysed as part of general harm analysis. The 

merging parties themselves, on the other hand, can make use of an efficiency clause defence and claim that 

there are static and/or dynamic efficiencies that arise from the merger which would offset harm to 

competition. In principle, a fully-fledged innovation analysis is not precluded by policy guidelines. Yet, 

competition officials‟ documentation of merger cases that reach a more advanced stage of scrutiny by DG 

Comp (phase II) in the period 2004-11 does not explicitly mention innovation. Furthermore, efficiency 

gains were only claimed in less than 10% of the cases and only one was deemed verifiable. Based on this 

evidence, Prof. Veugelers deduced that there is a difference in the treatment of innovation effects in 

principle and in practice and that there might be a lack of clarity about the analysis of innovation benefits 

or effects in merger cases. In her view, although difficult, it would be possible to assess innovation effects 

on an ex ante basis if a proper framework for the analysis were developed. The theoretical economics and 

management literatures cannot unilaterally predict the effects but have identified the influencing factors, 

which are mainly skills and scope advantages in R&D, which can be assessed by looking at the R&D 

production function. In her view, competition authorities might try and examine the co-ordination of R&D 

investments that will occur following the merger, the likely impact on R&D expenditures, whether R&D 

expenditures are substitutes or complements, and what are the knowledge spillovers and appropriability 

conditions. The financial economics literature suggests that if M&A are debt financed and highly 

leveraged, the most likely outcome is the financing of fewer R&D projects, particularly if they are risky. 

Empirical studies have found heterogeneous effects of the aforementioned factors. In general however, 

mergers were found to have a negative impact both on R&D inputs as well as outputs. This applied not 

only to patent counts, but also to the originality and generality of patents. As predicted, M&A that were 

largely debt-financed resulted in reduced R&D efficiency. According to Prof. Veugelers, it will be 

important to account for technology and product-market relatedness of merging companies in order to 

make more sound predictions. If firms‟ technologies or products are complementary (substitutes), the 

effects of merger on their combined innovative efforts are likely to be positive (negative). As for the 

effects on third parties operating in the same technological field, these are likely to be negative if the 

merger leads to reduced competition. She concluded by presenting her recommendations for EU 

competition policies, which included making the reporting of efficiencies by the merging parties 

mandatory, having case-handlers use an explicit framework to assess innovation effects, and extending 

explicit innovation analysis to Phase I cases. 

39. Jeremy West, OECD, started the discussion by pointing out that dynamic efficiency claims by 

merging parties need to be not only verifiable, but also quantifiable, so as to assess how important they are 

and how they will offset harmful effects of deals. According to Mr. West, competition authorities are 

already finding it difficult to estimate the effects of mergers on static efficiency and an estimation of the 

effects on dynamic efficiency might prove to be impossible. In light of this difficulty, Prof. Schankerman 

raised the question of whether an innovation effect defence in mergers should be allowed, since currently 

there exists no settled methodological approach to quantifying such benefits (unlike the case of static 

efficiency gains and costs of mergers, including unit cost reductions from synergies). 

                                                      
1. Prior to that, Prof Veugelers mentioned research that is underway at KU Leuven and is related to issues 

previously discussed in the workshop, regarding the bundling of different types of IPRs. The study 

examines companies‟ use of multiple forms of IP protection, not just patents, employing German 

Community Innovation Survey (CIS) data. So far, its results suggest that young innovative firms are more 

likely to use a combination of different IP protection mechanisms and that this behaviour seems to be 

affected by whether the firm is part of a larger group of firms, which enables it to access certain types of IP 

management skills. Additional results from the study are forthcoming. 
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40. Mr. West also raised the question of how to assess harm to third parties and analyse market 

power in cases such as Nortel‟s recent sale of 6 000 patents, in light of the difficulty of assessing the sale‟s 

impact, considering the sheer number of patents involved and that they may affect competition in 

numerous relevant markets. Workshop participants agreed that when a purchase of such a large patent 

portfolio takes place, the harm is not assessed on an individual patent basis but on the overall impact of the 

patent portfolio on the operations of third parties. To that aim, measures of patent quality, standard-

essentiality, average patent age and how long the patent will remain valid are used. Examination of 

technological classes and word searches at claim level are also important and the development of 

additional techniques is currently underway. One new technique mentioned was the use of crowd-sourcing 

as a way to scrutinise claims in large patent portfolios. Patent claims and product categories can be made 

public and small payments offered to participants for pointing out whether the specific claims are related to 

the products. In this way, thousands of reviewers are induced to read the patents within hours. 

41. Another issue raised by Mr. West was the perceived abuse of the patent system and the possible 

necessity for its reform. As a case he mentioned Yahoo!‟s suit against Facebook for patent infringement to 

which Facebook‟s response was not a direct defence against the claims but rather the purchase of 750 

patents from IBM. He added that instead of being concerned about their potential infringement of other 

companies‟ technologies, alleged infringers are buying those companies‟ “liabilities”, to be used against 

them if needed. Prof. Régibeau (Imperial College & CRA) addressed the potential for regulation of the so-

called “patent wars”. He explained that in European ICT market so far, other than the Apple vs. Samsung 

case, where an injunction has been successful in excluding a product from the market for a significant 

amount of time, there have been no cases where a lasting damage has been incurred. However, things 

might change in the future due to an inferior strategic market position in which certain patent holders might 

find themselves. If holders of large patent portfolios become aggressive patent litigators, the need for 

intervention by competition authorities might arise, even if the patents in question are not standard-

essential patents. Workshop participants agreed that the appropriate form of government intervention in the 

so-called “patent wars” could be through regulation, patent design, or competition, and suggested that the 

ultimate policy tool will likely consist of a mixture of the three.   

Concluding remarks 

42. Patrick McCutcheon, Directorate-General for Research and Innovation of the European 

Commission, summarised the implications of the issues raised during the workshop for current and future 

work undertaken by the Commission. He mentioned the European Union‟s keen interest in the adoption by 

the Council of the Regulations for the unitary patent, the initiation of a review of the Technology Transfer 

“Block Exemption” Regulation and related guidelines which is a crucial part of the EU competition policy 

for preventing the use of IP for anti-competitive reasons. He also mentioned that other forms of IP, namely 

copyright and trademarks, are currently on the Commission‟s agenda of policy review. DG Research and 

Innovation has ongoing studies that i) monitor the performance of technology transfer offices (TTOs) of 

Public Research Organisations (PROs) and Higher Education Institutes and ii) in and out licensing by 

firms. The former is being executed in close co-ordination with a working group of member states and 

countries associated to the framework programme. This group is currently examining IP and knowledge 

transfer provisions in publicly funded projects, how best to foster the use of model contracts and ways to 

strengthen the existing networks of public research bodies as well as reviewing the impact of national 

policies. The latter is linked to the review of the Block Exemption Regulation. 

43. Regarding the Block Exemption Regulation on which DG COMP carried out a public 

consultation of which the results will shortly be published, DG Research and Innovation together with the 

Commission‟s Joint Research Centre (JRC) recently conducted a survey of the 1 000 EU firms which 

invest the most in R&D to find out how, in their view, the block exemption is working. Although the 

results of the survey are not yet available, preliminary findings suggest that, in general, these firms see it as 
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a positive element in the framework conditions for research and innovation investment. The Commission 

will also conduct a review of legal measures on IP in the EU 27, associated states and major trading 

partners.  

44. Regarding the development of IP markets, Mr. McCutcheon said that the Commission services 

are currently discussing a policy statement which will probably be issued as a staff working document – a 

position taken by the services which is not a political statement or announcement of new measures that will 

describe the state of play regarding obstacles to the creation of a market and current initiatives. These are 

likely to include increasing user-friendliness of patent registries, review and provision of access to methods 

of valuation of IP and the possible creation of a patent fund or patent facility. Regarding the latter, there are 

some issues to clarify regarding the acquisition strategy, commercialisation strategy, litigation strategy and 

funding model. 

45. Alessandra Colecchia, OECD, summarised the main points raised during the two day discussions. 

In addition, she emphasised the importance of developing indicators of patent value using survey data such 

as PatVal, as well as other measures such as those developed by the OECD. She alluded to the difference 

that likely exists between the economic and social values of patents and the role of government policy in 

this area. In her concluding remarks, she discussed how the research and evidence presented in the 

workshop will help the OECD to inform the relevant debates and draw general conclusions. The final 

report of the KNM project will be presented at the final project conference, which will take place on 

26-27 November 2012 and will be followed by the “Patent Statistics for Decision Makers” conference. She 

thanked workshop participants and expressed the OECD‟s interest in continuing the dialogue with them 

and in involving them in the final conference and report.  

 


