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TO ALL GLOBAL FORUM PARTICIPANTS 

 

 

RE: CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

 

GLOBAL FORUM ON COMPETITION (FEBRUARY 19 - 20, 2009) 

 

SESSION III 

1. Session III of the Global Forum on Competition will discuss “Challenges Facing New 

Competition Agencies.” Three and a half hours will be set aside on the morning of 20 February for this 

discussion. A panel of competition authorities will open the session with short presentations in the plenary 

room. Countries will then have the opportunity to develop a more informal dialogue in breakout sessions 

scheduled to last for 2 hours. 

2. There are special problems encountered by countries beginning to create a competition policy, 

and a synthesis and discussion of these issues will benefit both those countries that are still in the initial 

phases of enforcing their competition law and those that will begin to do so in the future.  For that purpose 

we provide below a questionnaire to your country on this topic.  The Secretariat will draft a background 

note for the discussion incorporating the responses.  

1. Background  

3. Competition agencies are often at different stages of development, depending on how long they 

have been established.  Some have been in operation for only a short period – perhaps only a few years.  

Others have been active for much longer, for example 15 or 20 years, but nevertheless may still be 

considered relatively young given their establishment during what some regard as the “modern era” of 

competition policy.  Others have existed considerably longer.  While the experiences of these older 

agencies in their formative years may not be as relevant to this particular discussion, they provide an 

important perspective given their capacity building activities with these younger agencies. 

4. The questionnaire below has two parts.  The first contains more detailed questions, targeted at 

“younger” countries.  We recommend that countries that began their enforcement activities after 1991 

respond to this section.  The second section is aimed at the “older” countries, whose perspective as a 

provider of technical assistance will be of key interest. 

5. Respondents should focus their efforts on those questions most relevant to their particular 

circumstances. 

2. Administrative Issues  

6. Please provide your response i) by 8 December (non-members); and ii) by 5 January 2009 

(members and observers to the Competition Committee).  Send it electronically to Jennah Huxley 

(Jennah.huxley@oecd.org) in the Secretariat, copying Hélène Chadzynska, Administrator, at 

helene.chadzynska@oecd.org and John Clark, Consultant, at johnclark3@cox.net. 

mailto:Jennah.huxley@oecd.org
mailto:helene.chadzynska@oecd.org
mailto:johnclark3@cox.net


 DAF/COMP/GF(2008)17 

 3 

QUESTIONNAIRE 

 

CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

I.  Countries that have been actively enforcing a competition law for a relatively short time 

A.  Organising your agency and preparing for work 

This is a unique point in the life of a competition agency – creating a new organisation and preparing 

it to enforce a new law.  Necessary tasks include recruiting senior officials and professional and 

administrative staff, obtaining office space and equipment, setting goals and priorities for the initial months 

and years, establishing internal procedures and creating regulations and guidelines implementing the new 

law. 

1. Describe how you conducted this organisational phase.  What went well, and what didn’t? 

B. Competition culture and competition advocacy 

Establishing a competition culture in a country new to competition enforcement – creating in the 

public awareness of and support for competition policy and the work of the competition agency – is vital to 

the success of a competition policy.  In countries new to competition policy such a culture does not exist, 

and the competition agency performs an important educational role in helping to create it.   

2. Describe the efforts that your agency made in its first years in promoting a competition culture in 

your country.  Did you have any measurable success?  What resistance did you encounter? 

C. Conduct cases and investigations – abuse of dominance and restrictive agreements 

Prosecuting conduct investigations and cases can be difficult at first.  Both the competition agency 

and the business community are unfamiliar with the legal and evidentiary standards that the law has 

created, and investigators lack important experience in developing cases of this kind.  The investigation 

tools (fact gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not 

be adequate for the task.  Case handling procedures may be cumbersome and inefficient. 

3. What problems did you encounter in investigating and prosecuting abuse of dominance and non-

cartel restrictive agreements in your early years, and how did you address them?  What were 

your successes and what factors can you identify that contributed to those successful outcomes? 

4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 

address them?  How long did it take for your anti-cartel programme to begin to show results? 

D. Mergers 

Some countries, especially those with small economies, elect not to incorporate merger control into a 

new competition law.  They conclude that it would require too many resources compared to the benefits to 

competition that could result.  They may plan to begin merger control at a later time.  Most countries do 

adopt merger control at the beginning, however.  For some the initial phases of this programme proceed 

relatively smoothly.  Others, however, encounter problems associated with inefficient review procedures, 

over-inclusive notification regimes or uncertain application of substantive rules. 
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5. If your new law did not provide for merger control, have you encountered any problems because 

you don’t have this power?  What are the benefits to you, if any, of not having merger control?  

6. If you have merger control, did it cause resource problems for you in your first years of 

operation, that is, requiring you to spend more resources on merger review than you thought 

efficient?  If so, what did you do about it?   If not, how did you avoid this problem? 

7. If you have merger control, was it an important and useful part of your agency’s activity in its 

early years?  What were your successes in implementing your merger control programme?  Your 

problems?   

E. Judicial appeals 

In most countries decisions of the competition agency can be appealed to the courts.  Judicial systems 

vary across countries.  In some, competition cases are appealed, at least in the first instance, to a court 

having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 

cases.  In others, competition cases are heard by courts of general jurisdiction.  While in some countries the 

judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 

major impediment to the efficient and effective enforcement of the competition law.  Judges may be 

unfamiliar with the principles of competition analysis.  The competition agency may find itself losing an 

unacceptable number of its cases in court.  The judicial process may take much too long, effectively 

frustrating enforcement of the law.   

8. Can decisions of your agency be appealed to the courts?  If so, have you been satisfied with your 

rate of success in court cases?  With the amount of time that it takes for cases that reach the 

courts to be finally decided?  If you have encountered problems, what are the reasons for them, 

in your opinion?  To the extent that you have experienced success, what factors contributed to it? 

9. Did your agency develop a programme for interacting with judges and helping them to become 

familiar with competition analysis?  If so, please briefly describe. 

F. Resources 

Every competition agency encounters budget problems.  A new competition agency may be especially 

vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 

agency’s mission. 

10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 

activities?  Did it have resources to grow in subsequent years?  If you felt that your budget was 

inadequate what strategies did you employ to try to increase it? 

G. Independence 

A competition agency should be independent as much as possible from other parts of government and 

from special interests, whether in terms of budget, management or law enforcement. 

11. As a new agency, did you feel that you had sufficient independence?  If not, what were the 

reasons, in your opinion, and what did you do about it? 
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Conclusion 

12. State (a) the five most important actions that you would recommend to a new competition agency 

to ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid. 

II.  Countries that have been actively enforcing a competition law for a longer period 

1. For each of the topics A-G in part I above, on the basis of your experience in enforcing your 

competition law and your interaction with countries beginning to enforce a law, give your views 

on best practices by a new competition agency. 

2. State (a) the five most important actions that you would recommend to a new competition agency 

to ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid. 
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À TOUS LES PARTICIPANTS AU FORUM MONDIAL 

 

 

OBJET: LES DÉFIS QUE DOIVENT RELEVER LES JEUNES AUTORITÉS DE LA 

CONCURRENCE 

 

FORUM MONDIAL SUR LA CONCURRENCE (19-20 FÉVRIER 2009) 

 

SESSION III 

La huitième réunion du Forum mondial de l’OCDE sur la concurrence se tiendra à Paris (France) 

les 19 et 20 février 2009. L’un des thèmes de l’ordre du jour est « Les défis que doivent relever les jeunes 

autorités de la concurrence ». (Session III). Des problèmes spécifiques se posant aux pays qui commencent 

à mettre en place une politique de la concurrence et une synthèse, ainsi qu’une étude de ces questions, 

bénéficieraient à la fois de l’expérience des pays qui se trouvent dans les phases initiales de la mise en 

œuvre de leur droit de la concurrence et de ceux pour lesquels cette phase débutera à l’avenir. À cette fin, 

nous avons joint ci-dessous un questionnaire adressé à votre pays sur ce sujet. Le Secrétariat établira une 

note de référence intégrant les réponses à ce questionnaire en vue de la discussion. 

Les autorités de la concurrence se trouvent souvent à des stades de développement différents, selon 

l’ancienneté de leur mise en place. Certaines ne fonctionnent que depuis une courte période – parfois 

seulement quelques années. D’autres fonctionnent depuis beaucoup plus longtemps, par exemple 15 à 

20 ans mais peuvent néanmoins être encore considérées comme relativement jeunes du fait qu’elles ont été 

créées au cours de ce que certains considèrent comme « l’ère moderne » de la politique de la concurrence. 

D’autres existent depuis beaucoup plus longtemps. Si les expériences qu’ont connues ces autorités plus 

anciennes au cours de leurs années de formation peuvent être moins pertinentes pour cette discussion 

particulière, elles peuvent fournir un éclairage précieux étant donné leurs activités de création de capacités 

avec ces autorités de la concurrence plus jeunes. 

Le questionnaire ci-dessous comporte deux parties. La première contient des questions plus 

détaillées, ciblées sur les pays « plus jeunes ». Nous recommandons aux pays dont les activités 

d’application du droit de la concurrence ont débuté après 1991 de répondre à cette section. La seconde 

section s’adresse aux pays « plus anciens » dont le point de vue en tant que fournisseurs d’assistance 

technique sera d’un intérêt essentiel. 

Dans leurs réponses, les pays qui répondront à ces questions devront mettre l’accent sur celles qui 

sont les plus pertinentes compte tenu de leur situation particulière. 

Vous êtes prié d’adresser votre réponse d’ici le 8 décembre au plus tard. Vous pouvez l’envoyer 

par voie électronique à Jennah Huxley (Jennah.huxley@oecd.org) au Secrétariat, avec une copie à 

Hélène Chadzynska, Administrateur, à l’adresse suivante helene.chadzynska@oecd.org et à John Clark, 

Consultant, à l’adresse suivante johnclark3@cox.net. 

mailto:Jennah.huxley@oecd.org
mailto:helene.chadzynska@oecd.org
mailto:johnclark3@cox.net


 DAF/COMP/GF(2008)17 

 3 

QUESTIONNAIRE 
 

LES DÉFIS QUE DOIVENT RELEVER LES JEUNES AUTORITÉS DE LA CONCURRENCE 

 

 

I. Pays qui s’efforcent activement d’appliquer le droit de la concurrence depuis une date 

relativement récente 

 

 A. Organisation de votre administration et préparation des travaux 

 

Il s’agit d’un moment exceptionnel dans l’existence d’une autorité de la concurrence – la création 

d’une nouvelle organisation et les mesures prises pour la préparer à appliquer une nouvelle 

législation. Les opérations nécessaires comprennent le recrutement de hauts fonctionnaires et 

d’agents de niveau professionnel et administratif, l’obtention de locaux à usage de bureaux et de 

biens d’équipement, la fixation d’objectifs et de priorités pour les premiers mois et les premières 

années, l’établissement de procédures internes et la création de réglementations et de lignes 

directrices pour l’application de la nouvelle législation. 

 

1. Décrivez la manière dont vous avez mené cette phase organisationnelle. Quels sont les 

aspects qui ont été satisfaisants et ceux qui ne l’ont pas été ? 

 

B. Culture de la concurrence et sensibilisation à la concurrence 
 

La mise en place d’une culture de la concurrence dans un pays qui commence seulement à 

appliquer le droit de la concurrence – le fait de sensibiliser le public à la politique de la 

concurrence ainsi qu’aux travaux de l’autorité de la concurrence et l’obtention de son soutien – est 

essentielle au succès d’une politique de la concurrence. Dans les pays où la politique de la 

concurrence est nouvelle, une telle culture n’existe pas et l’autorité de la concurrence joue un rôle 

éducatif important en contribuant à la créer.  

 

2. Décrivez les efforts entrepris par votre autorité de la concurrence au cours des premières 

années dans la promotion d’une culture de la concurrence dans votre pays. Avez-vous obtenu 

des succès quantifiables ? Quelles résistances avez-vous rencontrées ? 

 

C. Litiges et enquêtes concernant le comportement des entreprises – abus de position dominante 

et accords restrictifs 

 

Il peut être difficile dans un premier temps de mener des enquêtes et des procédures judiciaires 

concernant le comportement des entreprises. Les normes juridiques et celles concernant les 

éléments de preuve que la loi a créées sont peu familières à l’autorité de la concurrence et aux 

milieux d’affaires et les enquêteurs ne disposent pas d’une expérience suffisante pour traiter des 

affaires de ce type. Les instruments d’enquête (collecte de données) et les pouvoirs de sanction 

(amendes et injonctions) prévus par la nouvelle législation peuvent ne pas être adaptés à la tâche à 

accomplir. Les procédures de traitement des affaires peuvent être lourdes et inefficaces. 

 

3. Quels problèmes avez-vous rencontrés dans le cadre des enquêtes et des poursuites 

concernant les abus de position dominante et les accords restrictifs ne constituant pas des 

ententes au cours de vos premières années d’activité et comment les avez-vous traités ? Quels 

ont été vos succès et quels sont, selon vous, les facteurs qui ont contribué à ces résultats 

satisfaisants ? 
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4. Quelles difficultés avez-vous rencontrées dans la mise au point d’un programme de lutte 

contre les ententes et comment les avez-vous traitées ? Combien de temps a-t-il fallu pour que 

votre programme de lutte contre les ententes commence à faire apparaître des résultats ? 

 

D. Fusions 

 

Certains pays, notamment ceux dont les économies sont de petites dimensions, préfèrent ne pas 

prendre introduire le contrôle des fusions dans une nouvelle législation sur la concurrence. Ils 

estiment que cela nécessiterait un montant de ressources trop élevé comparé aux avantages qui 

pourraient en résulter pour la concurrence. Ils pourraient envisager de commencer à contrôler les 

fusions ultérieurement. Cependant, la plupart des pays instaurent un contrôle des fusions dès le 

début. Pour certains, les premières phases de ce programme ont fonctionné d’une manière 

relativement harmonieuse. D’autres ont en revanche rencontré des problèmes liés à des procédures 

d’examen inefficaces, à des régimes de notification trop détaillés ou à des incertitudes dans 

l’application des règles de fond. 

 

5. Si votre nouvelle législation ne prévoyait pas de contrôle des fusions, avez-vous rencontré des 

problèmes du fait que vous ne disposiez pas de ce pouvoir de contrôle ? Quels sont, pour 

vous, les avantages qui résultent, le cas échéant, de ne pas disposer d’un contrôle des 

fusions ? 

 

6. Si vous appliquez un contrôle des fusions, cela vous a-t-il posé des problèmes de ressources 

au cours de vos premières années de fonctionnement, en d’autres termes cela vous a-t-il 

obligé à affecter à l’examen des fusions un montant de ressources supérieur à ce que vous 

estimiez nécessaire pour une action efficiente ? Dans l’affirmative, quelles mesures avez-vous 

prises à cette fin ? Dans le cas contraire, comment avez-vous évité ce problème ? 

 

7. Si vous appliquez un contrôle des fusions, était-ce un élément important et utile des activités 

de votre administration au cours de ses premières années de fonctionnement ? Quelles ont été 

vos réussites dans la mise en œuvre de votre programme de contrôle des fusions? Vos 

problèmes ? 

 

E. Recours judiciaires 

 

Dans la plupart des pays, les décisions de l’autorité de la concurrence peuvent faire l’objet de 

recours devant les tribunaux. Les systèmes judiciaires varient selon les pays. Dans certains cas, les 

affaires de concurrence font l’objet de recours, du moins en première instance, auprès d’un tribunal 

ayant des compétences spécifiques, qui ne porte parfois que sur les affaires de concurrence ou, plus 

généralement, sur les affaires commerciales. Dans d’autres pays, les affaires de concurrence sont 

traitées par des tribunaux à compétence générale. Bien que, dans la plupart des pays, les 

procédures judiciaires fonctionnent de manière relativement satisfaisante et prévisible, dans 

d’autres, le contrôle judiciaire s’est avéré un obstacle important à l’efficience et à l’efficacité de 

l’application du droit de la concurrence. Les juges peuvent être insuffisamment familiarisés avec 

les principes d’analyse de la concurrence. L’autorité de la concurrence peut estimer qu’elle perd un 

nombre inacceptable d’affaires devant les tribunaux. La procédure judiciaire peut être trop longue, 

ce qui compromet effectivement l’application de la loi. 

 

8. Les décisions de votre autorité de la concurrence peuvent-elles faire l’objet de recours devant 

les tribunaux ? Dans l’affirmative, avez-vous été satisfait de votre taux de réussite dans les 

affaires judiciaires ? Quels sont les délais nécessaires pour que les affaires soumises aux 

tribunaux fassent finalement l’objet d’une décision ? Si vous avez rencontré des problèmes, 
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quelles en sont à votre avis les raisons ? Dans la mesure où vous avez obtenu des succès, quels 

sont les facteurs qui y ont contribué ? 

 

9. Votre autorité a-t-elle mis en œuvre un programme de coopération avec les juges en vue de les 

familiariser à l’analyse de la concurrence ? Dans l’affirmative, prière de donner une brève 

description. 

 

F. Ressources 

 

Chaque autorité de la concurrence rencontre des problèmes budgétaires. Une nouvelle autorité de 

la concurrence peut être particulièrement vulnérable à cet égard, car ceux qui déterminent son 

budget ne sont probablement pas en mesure de comprendre ni d’apprécier totalement la mission de 

cette autorité. 

 

10. Votre autorité a-t-elle disposé de ressources financières et en personnel suffisantes pour 

commencer à exercer vos activités d’application de la loi ? Disposait-elle de ressources qui 

devaient augmenter au cours des années ultérieures ? Si vous avez estimé que votre budget 

était insuffisant, quelles sont les stratégies que vous avez utilisées pour essayer de 

l’accroître ? 

 

G. Indépendance 

 

Une autorité de la concurrence doit être indépendante, dans toute la mesure du possible, des autres 

secteurs de l’administration et des intérêts particuliers, que ce soit sur le plan du budget, de la 

gestion ou de l’application de la loi. 

 

11. En tant que nouvelle administration, avez-vous eu l’impression de bénéficier d’une 

indépendance suffisante ? Dans le cas contraire, quelles en étaient à votre avis les raisons et 

quelles mesures avez-vous prises en conséquence ? 

 

Conclusion 

 

12. Indiquez (a) les cinq mesures les plus importantes que vous recommanderiez à une nouvelle  

autorité de la concurrence pour qu’elle s’assure un démarrage réussi et (b) les cinq écueils à 

éviter pour une nouvelle autorité de la concurrence. 

 

II. Pays qui ont appliqué activement le droit de la concurrence depuis plus longtemps 

 

1.  Pour chacun des points A à G de la partie I ci-dessus, sur la base de votre expérience dans 

l’application de votre droit de la concurrence et de vos relations avec les pays qui 

commencent à appliquer ce droit, quelles seraient, selon vous, les bonnes pratiques d’une 

nouvelle autorité de la concurrence ? 

 

2. Indiquez (a) les cinq mesures les plus importantes que vous recommanderiez à une nouvelle 

autorité de la concurrence pour qu’elle s’assure un démarrage réussi et (b) les cinq écueils à 

éviter pour une nouvelle autorité de la concurrence. 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Albania-- 

1. Countries that have been actively enforcing a competition law for a relatively short time  

1.1. Organising your agency and preparing for work  

This is a unique point in the life of a competition agency – creating a new organisation and preparing 

it to enforce a new law. Necessary tasks include recruiting senior officials and professional and 

administrative staff, obtaining office space and equipment, setting goals and priorities for the initial months 

and years, establishing internal procedures and creating regulations and guidelines implementing the new 

law.  

1. Describe how you conducted this organisational phase. What went well, and what didn’t?  

The new Law on competition protection, approved on 28 July 2003, came into force on 1 December 

2003. The institution started its activity in March 2004. The Albanian Competition Authority 

(hereafter referred to as ACA) is a public entity, independent in performing its tasks. The ACA is 

comprised of two bodies, the Commission and the Secretariat. The Commission is the decision-

making body of the Authority, whereas the Secretariat is the administrative and investigative body 

(having market monitoring and investigative powers). The duties and responsibilities of each body are 

regulated by the Law on Competition Protection. 

In its early stages the ACA had limited human and financial sources and only in May 2007 the 

Parliament approved the new structure with a total number of 35.     

1.2. Competition culture and competition advocacy  

Establishing a competition culture in a country new to competition enforcement – creating in the 

public awareness of and support for competition policy and the work of the competition agency – is vital to 

the success of a competition policy. In countries new to competition policy such a culture does not exist, 

and the competition agency performs an important educational role in helping to create it.  

2. Describe the efforts that your agency made in its first years in promoting a competition culture in 

your country. Did you have any measurable success? What resistance did you encounter?  

Albania has little experience of market economy and for this reason we have a lack of competition 

culture. For this reason, one of the main objectives of the Competition Commission was to improve 

the competition culture through a number of activities, such as: road shows with business community 

supported by GTZ in the most important districts; comments and opinions regarding the law and 

competition policy; publications; seminars; Internet access of different users of our webpage, etc.  

The business community has no information about law and institutions regarding competition and at 

this stage it is difficult to apply the law and competition policy in all areas of the economy and to 

secure the necessary cooperation. 

1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements  

Prosecuting conduct investigations and cases can be difficult at first. Both the competition agency and 

the business community are unfamiliar with the legal and evidentiary standards that the law has created, 

and investigators lack important experience in developing cases of this kind. The investigation tools (fact 
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gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not be 

adequate for the task. Case handling procedures may be cumbersome and inefficient.  

3. What problems did you encounter in investigating and prosecuting abuse of dominance and non-

cartel restrictive agreements in your early years, and how did you address them? What were your 

successes, and what factors can you identify that contributed to those successful outcomes?  

Regarding the abuse of a dominant position at the very first stages of investigation we did not have 

the cooperation parties because one of undertakings refuses to give the requested information. 

Regarding the restrictive agreements, we find some difficulties because a number of undertakings 

were not aware of competition law and policy, so we had to deal with naïve “cartels” such as in bread 

producers.  

We think that the success was that we identified the infringements of competition law and we suggest 

a number of remedies for undertaking behaviour. Also, we identified the administrative problems and 

made our suggestions to government and regulatory bodies to open the market for competition.   

4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 

address them? How long did it take for your anti-cartel programme to begin to show results?  

We have not yet applied the anti-cartel programme. We made offers to undertakings and explained the 

leniency program to them and what benefits they will gain, but so far no applications have been made. 

1.4. Mergers  

Some countries, especially those with small economies, elect not to incorporate merger control into a 

new competition law. They conclude that it would require too many resources compared to the benefits to 

competition that could result. They may plan to begin merger control at a later time. Most countries do 

adopt merger control at the beginning, however. For some the initial phases of this programme proceed 

relatively smoothly. Others, however, encounter problems associated with inefficient review procedures, 

over-inclusive notification regimes or uncertain application of substantive rules.  

5. If your new law did not provide for merger control, have you encountered any problems because 

you don’t have this power? What are the benefits to you, if any, of not having merger control?  

Our law is in compliance with acqui communitaire and such does provide for merger control 

procedures. 

6. If you have merger control, did it cause resource problems for you in your first years of operation, 

that is, requiring you to spend more resources on merger review than you thought efficient? If so, 

what did you do about it? If not, how did you avoid this problem? 7. If you have merger control, was 

it an important and useful part of your agency’s activity in its early years? What were your successes 

in implementing your merger control programme? Your problems?  

We build up a sector in charge of merger procedures and our staff has the necessary experience to 

deal with concentration procedures.  We had notified approximately 10 cases per year of merger 

control. 

7. If you have merger control, was it an important and useful part of your agency’s activity in its early 

years?  What were your successes in implementing your merger control programme?  Your 

problems?   
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The Competition Commission had taken a number of decisions in its early years with the intention to 

not allow the enforcement of any dominant position in the market. We have had a successful 

experience in control of mergers and the decisions of the CC have contributed to free and effective 

competition in the market. 

1.5. Judicial appeals  

In most countries decisions of the competition agency can be appealed to the courts. Judicial systems 

vary across countries. In some, competition cases are appealed, at least in the first instance, to a court 

having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 

cases. In others, competition cases are heard by courts of general jurisdiction. While in some countries the 

judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 

major impediment to the efficient and effective enforcement of the competition law. Judges may be 

unfamiliar with the principles of competition analysis. The competition agency may find itself losing an 

unacceptable number of its cases in court. The judicial process may take much too long, effectively 

frustrating enforcement of the law.  

8. Can decisions of your agency be appealed to the courts? If so, have you been satisfied with your 

rate of success in court cases? With the amount of time that it takes for cases that reach the courts to 

be finally decided? If you have encountered problems, what are the reasons for them, in your 

opinion? To the extent that you have experienced success, what factors contributed to it?  

The decisions of CC are subject to appeal before the first instance court of Tirana. We must 

emphasise that the jurisdictional system in Albania is independent and the decisions of the court are 

based on the court objectivity and their judgment. In so far the decisions of the court in some cases 

have been in favour and the same with the decision taken from the Competition Commission of 

Albania. The court procedures need a lot of time to be issued and this may be a problem especially in 

cases of the execution of the fine (where the CC has given a sanction decision against the 

undertakings). Problems have been raised and are encountered because the competition field is a new 

one for both judges and the business community alike. However, it must be said the Competition 

Authority has had success in the court procedures, because the representatives of the CA has 

explained in detail how the law provides and functions and what the behaviour of undertakings consist 

of and that was against the law “On Competition protection”. 

9. Did your agency develop a programme for interacting with judges and helping them to become 

familiar with competition analysis? If so, please briefly describe.  

The Competition Authority is trying to organise workshops and seminars with judges, the Magistrate 

School and legal offices etc, to explain the competition law, the competition policy and also to 

respond to every unclear issue that may arise. In the coming year we plan to organise a workshop with 

all the above parties when we will explain the primary and secondary law. 

1.6. Resources  

Every competition agency encounters budget problems. A new competition agency may be especially 

vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 

agency’s mission.  

10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 

activities? Did it have resources to grow in subsequent years? If you felt that your budget was 

inadequate what strategies did you employ to try to increase it?  
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In 2007 the Albanian Assembly approved the new structure of the Competition Authority and in 2008 

the Competition Authority had a new and complete staff, in order to act according the law and its 

enforcement. It must be emphasised that the financial resources are not enough to enable all training 

necessary, but ACA, through OECD (RCC), GTZ, TAIEX etc, has been able to train its staff and to 

share experience with the most experienced countries in the EU. 

1.7. Independence  

A competition agency should be independent as much as possible from other parts of government and 

from special interests, whether in terms of budget, management or law enforcement.  

11. As a new agency, did you feel that you had sufficient independence? If not, what were the reasons, 

in your opinion, and what did you do about it?  

The Competition Authority of Albania is an independent one. The Competition Commission is elected 

from the Albanian Assembly and has the necessary power to take decisions independently regarding 

the market and the potential infringement of the undertakings in the market.  Also, according the law 

the Competition Commission can give recommendations to public institutional and the government 

regarding decision, orders or legal acts that impede or restrict the free and effective competition in the 

market. 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Algeria-- 

1. Introduction 

1. Algeria is currently in the implementation phase of a process of substantial economic reform 

launched in the 1980s, including a comprehensive policy to open up its economy to the international 

market.  One milestone in the process has been the signing of an Association Agreement with the European 

Union.  

2. Furthermore, Algeria is negotiating membership of the WTO and has also launched a process that 

should lead to a trade agreement with the EFTA countries. 

3. Algeria has accordingly begun implementing a programme to bring up to standard the legal and 

institutional framework of its economy, with a view to optimizing the conditions under which it will join 

the process of globalisation and trade with the European Union. 

4. With this in mind, and to ensure the continuity of the economic reform process under way for 

several years now, the Algerian government adopted Order No. 95-06 of 25 January 1995 on competition.  

The Order was subsequently repealed and replaced by Act No. 89-12 of 5 July 1989 on prices. 

5. As part of the comprehensive upgrade of its legislation and regulations, that Order was then 

reviewed and replaced by Order No. 03-03 of 19 July 2003 on competition.  

6. Following an assessment and diagnosis of its application, the above Order was recently amended 

by Act No. 08-12 of 25 June 2008, amending and supplementing Order No. 03-03 of 19 July 2003 on 

competition, with a view to further enhancing the effectiveness of this legislative framework. 

7. The current legislation therefore complies with international standards and the requirements of a 

market economy. 

8. The purpose of these arrangements is to establish a genuinely competitive market. They 

accordingly lay down rules to safeguard competition and ensure transparency and fair competition in 

business relations.  

9. Within that context, the legislative framework has reviewed the human aspects of the 

Competition Council, which is the autonomous authority in charge of regulating/monitoring the market and 

imposing penalties for anticompetitive practices. The Council has also been afforded every prerogative to 

carry out its mandate and responsibilities.  Furthermore, it has the authority to sign co-operation 

agreements with regulatory authorities at home and abroad. 
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2. Legislative arrangements relating to competition  

2.1 Order No. 03-03 of 19 July 2003 

10. Order No. 03-03 of 19 July 2003 on competition is aimed at establishing a competitive market 

environment, preventing restrictive practices and controlling economic concentrations in order to boost 

economic efficiency and enhance consumer welfare. 

11. The Order covers the following: 

1) Restrictive practices: 

 Cartel agreements; 

 Abuse of dominant position; 

 Abuse of economic dependence (Article 11); 

 Creating monopolies by means of exclusive procurement contracts (Article 10); 

 Predatory pricing (Article 12). 

12. The current Order also includes a new provision establishing a preventative, instructional 

measure to counter cartel agreements and abuse of dominant position, through the introduction of negative 

clearance. 

13. The new provisions also introduce leniency measures, whereby the Competition Council may 

decide to reduce a fine or refrain from imposing a fine.  

2) Economic concentrations: 

With regard to economic concentrations, the new Order reasserts the Competition Council’s 

competence in this field.  Economic agents must notify the Council of any concentration transactions 

that might undermine competition and exceed a threshold of 40% of sales or purchases in a given 

market.   

3) Competition Council: 

 The Competition Council is an autonomous authority, with a legal personality and financial 

independence; 

 It acts in an advisory and adjudicatory role; 

 It may work and exchange information with sector-specific regulatory authorities and with its 

counterparts abroad. 

To that end, membership of the Council has been reduced to nine permanent members. 

Of those nine members, two are magistrates while the other seven are chosen from among key 

figures renowned for their legal or economic competency or their expertise in matters of 

competition, distribution or consumer affairs. 
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2.1 Act No. 08-12 of 25 June 2008 amending and supplementing the Order on competition 

14. Here, the new arrangements include improvements to the Competition Council’s remit, 

organisation and modus operandi. The review and enhancement of the Council’s organisational and legal 

framework were prompted by the fact that it had been in existence for a number of years and by the 

mismatch between its modus operandi and the role that this type of institution should play in regulating the 

economy and implementing the rules on competition.  

15. The improvements made to this piece of legislation include: 

1) Extending the Competition Council’s mandate to cover public procurement, which is a 

potential source of uncompetitive practices; 

2) Prohibiting any action or contracts conferring exclusivity for an activity, in order to prevent 

economic agents from achieving a monopoly position on a market; 

3) Conferring on the Competition Council a mandate to regulate the market and enhance the way 

distribution channels are organised and run on the domestic market; 

4) Giving the Competition Council powers to take any necessary steps to consolidate its 

autonomy, in the form of regulations, directives or circulars to be published in the Official 

Bulletin on Competition, given that competition is a complex field that requires ongoing 

extension work; 

5) Organising and developing co-operation and the exchange of information between the 

Competition Council and all sector-specific regulatory authorities; 

6) Refocusing the organisation, mandates and composition of the Competition Council, which 

will now comprise twelve members, drawn from three categories, namely: 

 6 legal/economic experts, with responsibilities in the field of competition, distribution, 

consumer affairs and intellectual property; 

 4 professionals with experience of production, distribution, self-employed crafts, services 

and the liberal professions; 

 2 representatives of consumer associations. 

This is aimed at strengthening the Council’s economic expertise and its powers to penalise 

restrictive practices; 

7) Raising the fines imposed by the Competition Council to a level that is genuinely dissuasive, 

since the amounts currently imposed as penalties are very much out of date; 

8) Setting criteria to guide the Competition Council in setting penalties, referring in particular to 

the harm done to the economy, the profits made by the offending parties and the size of the 

enterprise concerned. This approach is intended to ensure rationality and equity in this field, 

thereby enhancing the institution’s credibility. 
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3. Overview of the work of the Competition Council  

3.1. Cases resolved  

16. The main cases of distortion of competition resolved by the Competition Council can be 

summarised as follows: 

1) Competition Council versus the SNTA (Société Nationale des Tabacs et Allumettes) : 

The Competition Council imposed a fine of 768 000.00 DA on SNTA, the national 

tobacco/match corporation, for abuse of dominant position, and even monopolistic and 

discriminatory behaviour towards its clients.  The case was brought before the Council by a client 

who had been a victim of such practices. The evidence concerned the following breaches: 

 Discriminatory selling: the SNTA was favouring some of its clients by supplying as many as 

1 000 packets per shipment, while others were receiving only 100 packets or seeing their 

orders refused;  

 Speculative holding: the SNTA was withholding its goods in order to speculate by 

influencing market trends.  

2) Competition Council versus the ENIE (Entreprise Nationale des Industries Électroniques) : 

The Competition Council fined the ENIE (national electronic industry corporation) some 

4 348 560.00 DA for abuse of dominant position and discriminatory practices towards its 

business partners. 

The case was brought before the Council by a group of economic agents that were victims of 

these anticompetitive practices, which worked as follows: 

 Certain clients were provided with storage space on ENIE premises, which constituted 

preferential treatment, as this lowered or eliminated their storage costs; 

 Selective supplying (some clients received more goods than ordered, while others received no 

goods at all); 

 Clients were subject to discriminatory terms of payment, with some being asked for an 

advance payment of only 19% of the full cost and others for 30%; 

 Business partners were given discounts for large orders.  As the enterprise was a selective 

supplier, the discounts were confined to preferential clients only. 

This enterprise abused its dominant or even monopolistic position on the market, which it had 

gained through its status as the country’s leading distributor of electronic goods, its vast 

distribution network (sales/display outlets and after-sales service centres) and its flourishing 

financial situation.  Furthermore, the operator had no real or potential competitors capable of 

competing for its market share. 
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3) Competition Council versus SAFEX: 

In 2000 the Competition Council reached an out-of-court agreement that SAFEX (Algerian fairs 

and exhibitions corporation) would stop discriminating against some of its clients. The public 

corporation had been abusing its dominant position by not charging its affiliates for using 

exhibition and sales venues, while other economic agents had to pay a fee. 

3.2. Cases currently before the Council (see Annex 1) 

4. Assessing application of the law 

17. An assessment has shed light on the following points: 

 Competition culture: 

Currently inadequate, it is hampering the introduction of rules on market competition. 

The greatest challenge facing the Competition Authority is the lack of a competition culture. 

The fact that the competition culture is inadequate is hampering the development of competition 

policy. While the economic and institutional environment is marked by management rules 

appropriate for a market economy, there is still evidence of hesitant and uncertain behaviour on 

the part of economic players, and of a reliance on the State. 

 The informal market: 

The informal market virtually took over the entire domestic economy back in the early 1990s, 

when it was became a refuge for a small portion of the labour force seeking a means of 

subsistence.   

However, the opening up of the export market turned the informal market from a marginal 

phenomenon that was tolerated into a social phenomenon that is currently said to account for an 

estimated 35% of GDP. 

The phenomenon covers virtually every sector of activity and involves secret, fraudulent 

practices that prevent the free play of competition on the market.  

 Training and information: 

There is a need to provide more training for judges, particularly in specialised fields such as 

competition law.  Ignorance of specific economic legislation among some judges has meant that 

some particularly complex disputes have been mishandled.      

Furthermore, inadequate investigative resources, poor training and the need for better skills 

among those in charge of enforcing competition regulations, compounded by a lack of economic 

information on the status and running of the market and on market players, mean that the 

necessary inquiries cannot be conducted. 
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5. Challenges and outlook  

18. On the basis of the above appraisal, and to remediate the basic inadequacies it has revealed, the 

requisite measures should focus on the following: 

 Developing a comprehensive inter-sectoral approach (including the Competition Council, 

Customs, and the Finance Inspectorate) to ensure the necessary efficiency in combating the 

informal sector. When the informal sector is restricted, unfair practices decline and the rules of 

competition become a motivating factor; 

 Selecting the members of the Competition Council on the basis of clear competency-related 

criteria to ensure its efficiency and credibility;  

 Putting into place a general framework for all kinds of co-operation in the field of competition so 

that the Competition Council can work in partnership with foreign Competition Authorities and 

draw on their experience; 

 Instituting a standardised framework for the exchange of competition-related information and 

experience among the institutions in charge of competition (government departments, the Council 

and the competition authorities); 

 Ensuring that businesses and consumers are familiar with the new reflexes based on the rules 

governing the market economy, and that this is reflected in their behaviour.  Establishing and 

developing a competition culture is of prime importance in effectively enforcing the law; 

 Making the activities of the Competition Council more dynamic and enabling it to play its full 

role in regulating the market, with a view to promoting competition and creating a ratchet effect 

among firms and consumers; 

 Providing staff in charge of competition (including management, investigators, and Competition 

Council rapporteurs) with further training that will also promote a competition culture. 

 Introducing a mechanism to observe the market and detect anticompetitive practices; 

 Building a competition databank; 

 Launching initiatives media and extension on competition issues, targeted at institutions and 

economic players and using modern communication methods such as the Internet;  

 Launching a competition newsletter for the dissemination/extension of competition law and 

publishing any decisions by the Competition Council that create a precedent (Court of Appeal, 

Supreme Court, State Council); 

 Promoting competition in the marketplace. This is in fact the main task of the Competition 

Council, obliging it to go on the offensive with regard to economic players, and to develop 

investigative instruments serving to detect, prosecute and penalise breaches of competition law.  

One means of achieving this is to give the Council full jurisdiction, thereby enabling it to broaden 

its scope and make its presence felt on the ground. 
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ANNEX 1 

CASES CURRENTLY BEFORE THE COMPETITION COUNCIL  

1. Abuse of economic dependence 

Business of the 
plaintiff enterprise  

Defendant Claims by the 
plaintiff  

Sector  Market 
structure 

Comment 

Sale and 
distribution of 
mobile telephony 
(telephones, 
microchips, pre-
paid cards) 

Private 
mobile 
telephone 
operator  

- Abuse of economic 
dependence 

- Breaking off 
business relations 
solely on the 
grounds that the 
partner refuses to 
accept unjustified 
business terms  

Mobile 
telephones 

The 
defendant, at 
the time of the 
alleged 
breach, was 
the only 
private 
operator on 
the mobile 
telephone 
market 

Case 
currently 
before the 
Council 

 

2. Collusive practices, price fixing  

Competing party Defendant  Claims Market Distributor 
market 
share  

Evidence of 
anti-
competitive 
behaviour  

Comments 

Large firm 
distributing 
consumables and 
accessories/equip
ment for diagnostic 
imaging 

Three 
enterprises 
with the 
same 
market 
niche 

Price-
fixing  

- Radiology 
centres 

- Diagnostic 
imaging 
centres 

- Public 
health 
structures  

None of the 
four 
enterprises 
is in a 
dominant 
position  

- the brands 
represented 
by these 
distributors 
share the 
market with 
other major 
foreign 
brands 

Price fixing 
between 
distributors in 
the presence 
of the brand’s 
representative  

Currently 
before the 
Council 
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QUESTIONNAIRE SUR LES DÉFIS QUE DOIVENT RELEVER LES JEUNES AUTORITÉS  

DE LA CONCURRENCE 

--Algérie-- 

1. Introduction 

1. L’Algérie se trouve dans une phase dynamique de mise en œuvre d’un processus de réformes 

économiques substantielles entamé depuis les années 80 à la faveur notamment d’une politique globale 

d’ouverture de son économie sur le marché international.  Cette politique a été concrétisée notamment par 

la signature de l’Accord d’Association avec l’Union européenne.  

2. En outre, l’Algérie est en cours de négociation pour accéder à l’OMC et notre pays a entamé, par 

ailleurs, un processus pour la conclusion d’un accord commercial avec les pays de l’AELE. 

3. L’Algérie a engagé la mise en œuvre, dans cette optique, d’un programme de mise à niveau du 

cadre juridique et institutionnel de son économie nationale, dans le but d’assurer les meilleures conditions 

de son intégration dans le processus de mondialisation et d’échanges avec l’Union européenne. 

4. A cet effet et dans le cadre de la continuité du processus de réformes économiques entrepris 

depuis plusieurs années, le gouvernement algérien a adopté l’ordonnance n° 95-06 du 25 janvier 1995 

relative à la concurrence.  Cette ordonnance a abrogé et remplacé la loi n°89-12 du 05 juillet 1989 relative 

aux prix. 

5. Dans le cadre de la mise à niveau globale de sa législation et de sa réglementation, ce dispositif a 

été revu et remplacé par l’ordonnance n° 03-03 du 19 juillet 2003 relative à la concurrence.  

6. A la faveur de l’évaluation de son application et du diagnostic établi en la matière, ce texte a 

récemment fait l’objet d’un amendement à travers la loi n° 08-12 du 25 juin 2008 modifiant et complétant 

l’ordonnance n° 03-03 du 19 juillet 2003 relative à la concurrence et ce, à l’effet de rendre ce cadre 

législatif encore plus efficient. 

7. De ce fait, le dispositif en vigueur actuellement est adapté par rapport aux standards 

internationaux et répond aux exigences d’une économie de marché. 

8. L’objectif de ce dispositif est de permettre la consécration d’un marché réellement concurrentiel.  

A ce titre, il définit les règles de protection de la concurrence et vise à assurer la transparence et la loyauté 

dans la réalisation des relations commerciales.  

9. Dans ce contexte, ce cadre législatif a revu la composante humaine du Conseil de la Concurrence, 

en tant qu’autorité administrative autonome, chargée de la régulation et de la surveillance du marché ainsi 

que de la sanction des pratiques anticoncurrentielles. En outre, cette institution est dotée de toutes les 

prérogatives lui permettant d’assumer ses missions et attributions.  Par ailleurs, elle a faculté de conclure 

tout accord de coopération avec les autorités de régulation nationales et institutions étrangères de la 

concurrence similaires. 



 DAF/COMP/GF/WD(2008)58 

 3 

2. Présentation du dispositif législatif relatif à la concurrence 

2.1 L’ordonnance n°03-03 du 19 juillet 2003 

10. L’ordonnance n° 03.03 du 19 juillet 2003 relative à la concurrence a pour objectifs de fixer les 

conditions d’exercice de la concurrence sur le marché, de prévenir toute pratique restrictive de concurrence 

et de contrôler les concentrations économiques afin de stimuler l’efficience économique et d’améliorer le 

bien-être des consommateurs. 

11. Le contenu de l’ordonnance est présenté comme suit: 

1) Pratiques restrictives de concurrence : 

 les pratiques d’ententes illicites ; 

 les abus de position dominante ; 

 l’abus de l’état de dépendance économique (art. 11) ; 

 la constitution de monopoles par le biais de contrats d’achats exclusifs (art. 10) ; 

 et la pratique de vente à des prix abusivement bas (art. 12). 

12. Par ailleurs, l’ordonnance en vigueur intègre une nouvelle disposition qui consacre une mesure 

préventive et pédagogique en matière d’ententes et d’abus de position dominante, à travers l’instauration 

de l’attestation négative. 

13. Le nouveau dispositif institue également des mesures de clémence. Il s’agit d’une procédure par 

laquelle le Conseil de la Concurrence peut décider de réduire le montant de l’amende ou de ne pas 

prononcer du tout d’amende.  

2) Concentrations économiques : 

S’agissant des concentrations économiques, la nouvelle ordonnance reconduit la compétence du 

Conseil de la Concurrence en la matière.  En effet, les agents économiques doivent notifier au Conseil 

leurs opérations de concentration lorsqu’elles sont de nature à porter atteinte à la concurrence et 

qu’elles atteignent un seuil de plus de 40% des ventes ou achats à effectuer sur un marché.   

3) Conseil de la Concurrence : 

 Le Conseil de la concurrence est une autorité administrative autonome, jouissant de la 

personnalité juridique et de l’autonomie financière ; 

 Il a un rôle consultatif et contentieux ; 

Il peut coopérer l coopérer et échanger des informations avec les autorités de régulation 

sectorielles ainsi qu’avec les autorités étrangères homologues. 

 Il peut coopérer et échanger des informations avec les autorités de régulation sectorielles ainsi 

qu’avec les autorités étrangères homologues. 

Dans cette optique, le nombre des membres du Conseil est ramené à 9 membres permanents. 
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Sur les 9 membres, 2 sont des magistrats et les 7 autres membres sont choisis parmi des 

personnalités connues pour leur compétence juridique, économique ou en matière de 

concurrence, de distribution et de consommation. 

2.1 Compte tenu de la loi n° 08-12 du 25 juin 2008 modifiant et complétant l’ordonnance relative 

à la concurrence 

14. A ce titre, le nouveau dispositif des enrichissements en ce qui concerne les attributions, 

l’organisation et le fonctionnement du Conseil de la Concurrence. La révision et l’amélioration du cadre 

organisationnel et juridique du Conseil sont motivées par la notamment années passées et par 

l’inadéquation de son organisation et de son fonctionnement par rapport à l’importance du rôle que doit 

jouer une telle autorité en matière de régulation économique et de mise en œuvre des règles de la 

concurrence. 

15. Les enrichissements apportés aux dispositions du texte concernent notamment : 

1) l’élargissement du champ de compétence du Conseil de la Concurrence au domaine des marchés 

publics, qui constitue une source potentielle de pratiques anticoncurrentielles ; 

2) l’interdiction de tous les actes et contrats conférant une exclusivité dans l’exercice d’une activité, 

afin de prévenir toute position monopolistique d’un agent économique sur le marché ; 

3) la prise en charge et la mise en œuvre par le Conseil de la Concurrence de la mission de 

régulation du marché, à l’effet d’améliorer les conditions d’organisation et de fonctionnement des 

circuits de distribution au niveau du marché national ; 

4) l’octroi au Conseil de la Concurrence de la faculté de prendre toute acte utile sous la forme de 

règlement, de directive et de circulaire à publier au Bulletin Officiel de la Concurrence, en vue de 

consolider son autonome, compte tenu du fait que le domaine de la concurrence est complexe et 

nécessite en conséquence un travail de vulgarisation permanent ; 

5) l’organisation et le développement des relations de coopération et d’échange d’informations entre 

le Conseil de la Concurrence et les différentes autorités sectorielles de régulation ; 

6) le recentrage de l’organisation, des missions et de la composition du Conseil de la Concurrence 

dont le nombre a été porté à 12 membres répartis dans 3 catégories, à savoir : 

 6 experts dans les domaines juridiques et économiques, ayant des compétences en matière de 

concurrence, de distribution, de consommation et de propriété intellectuelle ; 

 4 professionnels ayant une expérience dans les secteurs de la production, de la distribution, de 

l’artisanat, des services et des professions libérales ; 

 2 représentants des associations de protection des consommateurs. 

Cette démarche vise à renforcer les pouvoirs d’expertise économique et de sanction des pratiques 

restrictives de concurrence dudit Conseil ; 

7) l’actualisation des sanctions pécuniaires prononcées par le Conseil de la Concurrence, afin de 

leur conférer un réel caractère dissuasif, eu égard au fait que les montants des sanctions en 

vigueur se trouvent largement dépassés ; 
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8) la fixation de critères devants guider le Conseil de la Concurrence dans le prononcé des 

sanctions, par référence notamment au préjudice causé à l’économie, aux bénéfices cumulés par 

les contrevenants et à l’importance de l’entreprise mise en cause. Cette approche est de nature à 

garantir une rationalité et une équité dans ce domaine ; ce qui renforcera la crédibilité de cette 

institution. 

3. Aperçu quant à l’activité du Conseil de la concurrence 

3.1. Affaires tranchées 

16. Les principales affaires d’atteinte à la concurrence tranchées par le Conseil de la Concurrence 

peuvent être résumées comme suit : 

1) Affaire Conseil de la Concurrence contre la SNTA (Société Nationale des Tabacs et Allumettes) : 

Le Conseil de la Concurrence a sanctionné la SNTA en lui infligeant une amende pécuniaire de 

768.000,00 DA pour abus de position  dominante voire monopolistique et pratiques 

discriminatoires envers ses clients.  Le Conseil a été saisi par une requête d’un client victime de 

ces pratiques. Les infractions constatées sont les suivantes : 

 les ventes discriminatoires : la SNTA approvisionnait certains clients de façon privilégiée 

jusqu’à hauteur de 1.000 paquets par livraison contrairement aux autres acheteurs qui 

recevaient uniquement 100 paquets voire voyaient leurs demandes d’approvisionnement 

rejetées ;  

 le stockage spéculatif : la SNTA procédait à un stockage spéculatif de ses produits pour 

influer sur la tendance du marché.  

2) Affaire Conseil de la Concurrence contre l’ENIE (Entreprise Nationale des Industries 

Électroniques) : 

Le Conseil de la Concurrence a condamné l’ENIE à une amende pécuniaire de l’ordre de 

4.348.560,00 DA pour abus de position dominante et pratiques discriminatoires envers ses 

partenaires commerciaux. 

Le Conseil a été saisi par un groupe d’agents économiques victimes de ces pratiques 

anticoncurrentielles qui peuvent être présentées comme suit : 

 mise à la disposition de certains clients des entrepôts de stockage de l’ENIE, ce qui dénote en 

la matière un traitement de faveur au profit de ceux-ci, qui voyaient ainsi leurs charges de 

stockage être réduites voire supprimées ; 

 approvisionnement sélectif des clients (satisfaction excédentaire des commandes de certains 

clients au détriment d’autres qui n’étaient pas desservis) ; 

 discrimination dans les modalités de paiement consenties aux clients puisque certains ne 

devaient payer qu’une avance réduite de 19 % par rapport au prix total alors que les autres 

acheteurs se voyaient appliquer un taux de 30 % ; 
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 réduction de prix pour les partenaires commerciaux achetant de grandes quantités de produits. 

Or, sachant que l’approvisionnement était sélectif, le bénéfice de la politique de réduction des 

prix ne bénéficiait qu’aux clients privilégiés. 

Cette entreprise a abusé de sa position dominante voire monopolistique  sur le marché que lui 

conférait son statut de principale entreprise nationale de distribution des produits électroniques, 

l’envergure de son réseau de distribution vaste et lourd (espaces de vente, d’exposition et 

structures de service après-vente) et sa situation financière florissante. Par ailleurs, cet opérateur 

n’avait pas de concurrents réels ou potentiels capables de lui disputer sa part de marché. 

3) Affaire Conseil de la Concurrence contre SAFEX : 

Le Conseil de la Concurrence a conclu en 2000 un arrangement à l’amiable avec la SAFEX 

(société algérienne des foires et expositions) afin qu’elle cesse de faire des actes discriminatoires 

entre ses clients. En effet, cette société publique a abusé de sa position dominante en ne faisant 

pas payer ses filiales auxquelles elle louait gratuitement ses espaces d’exposition et de vente alors 

qu’elle faisait payer les autres agents économiques (taxes). 

3.2. Affaires en cours (cf. Annex 1) 

4. Diagnostic quant à l’application du dispositif  

17. L’application du dispositif faire ressortir les enseignements suivants : 

 La culture de la concurrence : 

L’insuffisance de sa propagation freine l’instauration des règles de la concurrence au niveau du 

marché. 

Le plus grand défi auquel doit faire face l’Autorité de concurrence est principalement le manque 

de culture de la concurrence. 

L’insuffisante émergence de la culture de la concurrence est un obstacle au développement de la 

politique de la concurrence. Alors que l’environnement économique et  institutionnel est marqué 

par les règles de gestion propre à l’économie de marché, il est constaté encore que le 

comportement des  acteurs  économiques est emprunt d’hésitation et d’incertitude ainsi que d’un 

état d’esprit de dépendance à l’égard de l’État. 

 Le marché informel : 

Le marché informel à pratiquement envahi l’ensemble de l’économie nationale dès le début des 

années 1990 ; au début de son apparition le marché informe représenter un refuge pour une 

fraction de la population active à la recherche d’un revenu de subsistance. 

Cependant, l’ouverture du marché extérieur a transformé le secteur informel en tant que 

phénomène marginal pouvant être toléré en un phénomène de société dont la part dans le PIB 

serait actuellement estimée à 35%. 

En outre, ce phénomène qui couvre pratiquement la plupart des secteurs d’activité, exerce des 

pratiques occultés et frauduleuses qui empêchent le libre jeu de la concurrence sur le marché.  

 La formation et l’information : 
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Il y a lieu de relever le faible niveau de formation des juges et plus particulièrement dans les 

domaines spécialisés tel que le droit de la concurrence. En effet, l’ignorance des lois spécifiques 

en matière économique par certains juges donne lieu à une mauvaise prise en charge des 

contentieux en égard à leur nature complexe.      

En outre, l’insuffisance des moyens d’investigation, l’absence de formation et de mise à niveau 

des personnels chargés de veiller à l’application des règles de la concurrence ainsi que l’absence 

de l’information économique sur l’état et le fonctionnement du marché et sur les acteurs du 

marché ne permettent pas également de réaliser des enquêtes pertinentes. 

5. Défis et perspectives 

18. Sur la base du diagnostic précité et dans le but de corriger les insuffisances essentielles mises en 

évidence, les mesures à engager pour y remédier devraient porter sur les aspects principaux suivants : 

 Développer une démarche intersectorielle d’ensemble (Conseil de la Concurrence, Douanes, 

Inspection des Finances …) en vue d’assurer l’efficacité nécessaire à la lutte contre le marché 

informel. En effet, lorsque le secteur informel est circonscrit, les pratiques déloyales diminuent et 

les règles de la concurrence deviennent valorisantes ; 

 Choisir les membres du Conseil de la Concurrence en fonction de critères précis de compétence 

pour garantir son efficacité et sa crédibilité ;  

 Mettre en place un cadre général de coopération multiforme dans le domaine de la concurrence 

afin que le Conseil de la Concurrence puisse travailler en partenariat avec les Autorités de 

Concurrence étrangères et bénéficier de leurs expériences; 

 Instaurer un cadre normalisé d’échange d’informations et ’expériences dans le domaine de la 

concurrence entre les institutions chargées de la concurrence (administration, Conseil et autorités 

de la concurrence) ; 

 Familiariser et ancrer dans les comportements des entreprises et des consommateurs, les 

nouveaux réflexes induits par les règles de l’économie de marché. En effet, la consécration et le 

développement d’une culture de la concurrence est de première importance pour une application 

efficace de loi ; 

 Dynamiser les activités du Conseil de la Concurrence afin qu’il joue pleinement son rôle de 

régulateur du marché pour promouvoir la concurrence et assurer l’effet d’entraînement en 

direction des entreprises et des consommateurs ; 

 Procéder à la formation de façon continue des personnels en charge de la concurrence (cadres, 

enquêteurs, rapporteurs du Conseil de la Concurrence,…etc.) permettra aussi de promouvoir la 

culture de la concurrence. 

 Mettre en place un mécanisme d’observation du marché et de détection des pratiques 

anticoncurrentielles ; 

 Constituer une banque de données dans le domaine de la concurrence ; 
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 Mettre en œuvre des actions de médiatisation et de vulgarisation de la concurrence au profit des 

institutions et des acteurs économiques en utilisant des méthodes modernes de communication tel 

que « internet » ;  

 Instituer un bulletin de la concurrence pour diffuser, vulgariser le droit de la concurrence et 

assurer la publication des décisions du Conseil de la Concurrence  faisant jurisprudence (Cour 

d’Appel, Cour Suprême, Cour d’État) ; 

 Promouvoir la concurrence sur le marché. En effet cette action constitue  la mission essentielle du 

Conseil de la Concurrence qui le met dans l’obligation d’être offensif à l’égard des acteurs 

économiques, de développer les instruments d’investigation de recherche, poursuite et de 

sanctions des atteintes à la Concurrence à travers notamment les auto-saisines qui lui permettront 

d’élargir son champ de compétence et de marquer sa présence sur le terrain. 



 DAF/COMP/GF/WD(2008)58 

 9 

ANNEX 1 

 

DOSSIERS EN COURS D’INSTRUCTION PAR LE CONSEIL DE LA CONCURRENCE 

1. Abus de dépendance économique 

Objet social de l’entreprise 
demanderesse 

Défendeur Griefs formulées par la partie 
saisissante 

Secteur 
d’activité 

Structure du 
marché 

Observation 

Vente et distribution de 
matériels de téléphonie mobile 
(téléphone, puces, carte 
prépayer) 

Opérateur privé 
en matière de 
téléphone mobile 

- Abus de dépendance 
économique 

- Rupture d’une relation 
commerciale ou seul motif que le 
partenaire refuse de se soumettre 
à des conditions commerciales 
injustifiées 

Téléphone 
mobile 

Le défendeur à la 
date des faits était le 
seul opérateur privé 
sur le marché de la 
téléphonie mobile 

Dossier en 
cours 
d’instruction 

 

2. Pratiques et actions concertées, ententes sur les prix 

Partie 
concurrente 

Défendeur Griefs Le marché Part de marché des 
distributeurs 

Comportement 
anticoncurrentiels 
relevés 

Observation 

Entreprise 
important et 
distribuant des 
consommables 
et accessoires et 
équipements 
pour l’imagerie 
médicale 

3 entreprises 
ayant le même 
créneau 

Entente sur 
les prix 

- Cabinet de radiologie 

- Centres d’imagerie 
médicale 

- Structure sanitaires 
publiques 

Aucune des 4 entreprises 
n’est en position 
dominante 

- les marques 
représentées par ces 
distributeurs se partagent 
le marché avec d’autres 
grandes marques 
étrangères 

Ententes sur les prix 
entre les distributeurs 
en présence du 
représentant de la 
marque 

En cours 
d’instruction 

 



 



 DAF/COMP/GF/WD(2009)51 

 1 

 

 

 

 

 

 

 
 
 
 
 
 
 

 

 

 
 

 
CONTRIBUTION BY BRAZIL 

 
 

 

 
 
 
 
 
 

 
     

 

 

 

 

 
 
 

 

 



DAF/COMP/GF/WD(2009)51 

 2 

QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Brazil-- 

1. Countries that have been actively enforcing a competition law for a relatively short time  

In 1994, the Law #8884 was enacted and turned the Council for Economic Defense (CADE) into an 

independent agency
1
. That law also improved the regulation of competition in Brazil in several other 

issues. The institutional changes expected with the law were consolidated during the last decade. Although 

the aforementioned Law has also shaped the Brazilian Competition Policy System competencies in 

competition matters, this questionnaire refers exclusively to Cade experience. 

1.1. Organising your agency and preparing for work  

This is a unique point in the life of a competition agency – creating a new organisation and preparing 

it to enforce a new law. Necessary tasks include recruiting senior officials and professional and 

administrative staff, obtaining office space and equipment, setting goals and priorities for the initial 

months and years, establishing internal procedures and creating regulations and guidelines implementing 

the new law.  

1. Describe how you conducted this organisational phase. What went well, and what didn’t?  

First of all, it is worth mentioning that Law # 8884/94 states that the Executive Power should had 

drafted a Bill on CADE’s permanent staff (number, examination) within 60 days of its approval. 

However, it has never been drafted and this issue was only addressed in a recent Bill (pending 

approval) which restructures the BCPS. 

In the first two-years of existence under Law # 8884/1994, CADE’s structure was precarious. It was 

headquartered inside the building of the Ministry of Justice and had a very short staff. It was only in 

1996 that CADE rented a new building for its exclusive use and obtained additional staff from the 

Ministry of Planning, Budget and Public Management. These two measures were paramount to the 

restructuring of CADE.  

CADE’s President at the time set a group of general and interdependent objectives (“the pentagonal 

strategy”) to help building the institutional framework of the Brazilian competition policy. These 

objectives were: (i) timely decision-making (ii) promotion of competition culture, (iii) development of 

an international agenda (FTAA, Mercosur, bilateral agreements), (iv) harmonisation with  public 

policies, and mainly (v) capacity building, including the formation of the CADE’s Public Attorney 

Office. 

The Internal Regulation was enacted in 1998, based upon the learning of the first years of CADE 

experience. It was completely reformulated in 2007. 

The aforementioned objectives (ii) and (iv) were not satisfactory reached in the first years. For this 

reason, in 2008 specific measures were launched in order to pursue them. 

                                                      
1
 CADE was created in 1962 and had different attributions, considered the interventionist period in Brazil. 
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1.2. Competition culture and competition advocacy  

Establishing a competition culture in a country new to competition enforcement – creating in the 

public awareness of and support for competition policy and the work of the competition agency – is vital to 

the success of a competition policy. In countries new to competition policy such a culture does not exist, 

and the competition agency performs an important educational role in helping to create it.  

2. Describe the efforts that your agency made in its first years in promoting a competition culture in 

your country. Did you have any measurable success? What resistance did you encounter?  

Promoting competition culture was one of the targets set in 1996, as mentioned in question 1. Some of 

the actions taken in this regard were: (i) the establishment of the Permanent Forum for Competition 

Policy, (ii) the creation of CADE’s website, (iii) the creation of a permanent program for students, (iv) 

the edition of the Brazilian Journal of Economic Law organised and published by CADE, (v) the 

lectures given by Cade staff, (vi) the publication of CADE’s jurisprudence, (vii) the issuance of an 

annual report, and (viii) the issuance of “warning letters” to the business community regarding non-

notified mergers. 

Relative resistance was encountered (mainly after the first complex divestiture imposed by the Board) 

due to the long period of interventionist state and closed economy in the country. 

The outcomes of these actions were positive. In five years of existence CADE stepped forward to 

improving competition awareness within the government, business community and society.   

1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements  

Prosecuting conduct investigations and cases can be difficult at first. Both the competition agency and 

the business community are unfamiliar with the legal and evidentiary standards that the law has created, 

and investigators lack important experience in developing cases of this kind. The investigation tools (fact 

gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not be 

adequate for the task. Case handling procedures may be cumbersome and inefficient.  

It is worth mentioning that Cade is not in charge of carrying out investigations. The Secretariat of 

Economic Law, linked to the Ministry of Justice, and the Secretariat for Economic Monitoring, linked 

to the Ministry of Finance, are the agencies in charge of carrying out investigation either in conduct 

cases or in merger review within the Brazilian Competition Policy System. 

In the early years, however, there was no Leniency Program, an important tool for cracking cartel 

cases. It was only in 2000 that the Law # 10149 was enacted in order to allow Leniency Agreements 

and search and seizure procedures, factors that have contributed to successful outcomes, sound 

procedures and decisions, and richer evidences. 

At the same time, the Secretariat of Economic Law has developed several advocacy programs also 

important for the success of competition policy in Brazil. 

3. What problems did you encounter in investigating and prosecuting abuse of dominance and non-

cartel restrictive agreements in your early years, and how did you address them? What were your 

successes, and what factors can you identify that contributed to those successful outcomes?  

As mentioned above, CADE is not responsible for investigating and prosecuting. 
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4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 

address them? How long did it take for your anti-cartel programme to begin to show results?  

As mentioned above, CADE is not responsible for investigating and prosecuting. 

1.4. Mergers  

Some countries, especially those with small economies, elect not to incorporate merger control into a 

new competition law. They conclude that it would require too many resources compared to the benefits to 

competition that could result. They may plan to begin merger control at a later time. Most countries do 

adopt merger control at the beginning, however. For some the initial phases of this programme proceed 

relatively smoothly. Others, however, encounter problems associated with inefficient review procedures, 

over-inclusive notification regimes or uncertain application of substantive rules.  

5. If your new law did not provide for merger control, have you encountered any problems because 

you don’t have this power? What are the benefits to you, if any, of not having merger control?  

N/A. 

6. If you have merger control, did it cause resource problems for you in your first years of operation, 

that is, requiring you to spend more resources on merger review than you thought efficient? If so, 

what did you do about it? If not, how did you avoid this problem? 7. If you have merger control, was 

it an important and useful part of your agency’s activity in its early years? What were your successes 

in implementing your merger control programme? Your problems?  

Yes, CADE used to spend more resources than though efficient in merger control. 

As mentioned in question 1, timely decisions (rapid and efficient decision-making procedures), was 

one of the objectives set in 1996. In this regard, the Board enacted some Regulations aiming to reduce 

the merger review period in order to better allocate resources.  

Recently, in 2003, the “Fast-Track System” for simple cases has been introduced, which freed up 

resources. Currently, 75% of the caseload is being reviewed under this simplified procedure, allowing 

for additional resources for more complex cases. Moreover, the Commission has made consistent 

efforts to narrow the mandatory merger review, so as to avoid the notification of cases with negligible 

probability of competition harm. For instance, in 2004, the Brazilian authorities modified the 

interpretation of the law so that the turnover criteria that triggered the mandatory merger control (R$ 

400million, or approximately US$200 million) started being verified only in connection to the parties 

(and respective economic groups) activities in Brazil. Until then, the worldwide turnover was 

considered. As a result, there has been a substantial reduction in the number of mandatory merger 

review cases. 

7. If you have merger control, was it an important and useful part of your agency’s activity in its early 

years?  What were your successes in implementing your merger control programme?  Your 

problems?   

Although merger control was the most time consuming activity in its early years, the main problem in 

implementing it was related to the lack of awareness of the society.  

Promoting competition and the reduction of merger review period were important tools for the 

success of the programme. 
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1.5. Judicial appeals  

In most countries decisions of the competition agency can be appealed to the courts. Judicial systems 

vary across countries. In some, competition cases are appealed, at least in the first instance, to a court 

having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 

cases. In others, competition cases are heard by courts of general jurisdiction. While in some countries the 

judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 

major impediment to the efficient and effective enforcement of the competition law. Judges may be 

unfamiliar with the principles of competition analysis. The competition agency may find itself losing an 

unacceptable number of its cases in court. The judicial process may take much too long, effectively 

frustrating enforcement of the law.  

8. Can decisions of your agency be appealed to the courts? If so, have you been satisfied with your 

rate of success in court cases? With the amount of time that it takes for cases that reach the courts to 

be finally decided? If you have encountered problems, what are the reasons for them, in your 

opinion? To the extent that you have experienced success, what factors contributed to it?  

Cade decisions can be appealed to the courts. 

The Brazilian Competition Policy System is an administrative system whose acts and decisions are 

subject to judicial review. Indeed, the constitutional warranty that no harm or threat to rights shall be 

barred from judicial review empowers the parties to take any issue to be reviewed by the judiciary.  

Approximately 65% of court cases are favourable to Cade, which is a fairly satisfactory rate of 

success. The major problem with judicial review, though, is related to the delay of merger notification 

and, as a consequence, the effectiveness of Cade’s decision. 

The average time that it takes for the cases that reach the courts to be finally decided is 10 years. (if 

we consider preliminary orders and injunctions, the average decrease roughly 7 years) As a matter of 

fact, it is an effectiveness issue to be dealt with in Brazil.  

Preliminary order granted to parties in order to suspend a decision is also an issue. These examples 

demonstrate that private interest can apparently prevail over public interest based on the idea of 

existing “periculum in mora”. However, the Public Attorney Office has been succeeding in reducing 

the judicial average time as well as it has been achieving better results in court.  

The success is due to some actions taken by the General Attorney and his staff. The Public Attorney 

Office underwent restructuring, became more proactive and is investing in the credibility of the Office 

by means of advocacy actions. 

9. Did your agency develop a programme for interacting with judges and helping them to become 

familiar with competition analysis? If so, please briefly describe.  

CADE has organised seminars as well as dedicated two editions of the Antitrust Law Journal (the 

Journal issued by CADE) to topics related to “competition and the courts”, which were distributed to 

judges in charge of deciding on competition matters. 
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1.6. Resources  

Every competition agency encounters budget problems. A new competition agency may be especially 

vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 

agency’s mission.  

10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 

activities? Did it have resources to grow in subsequent years? If you felt that your budget was 

inadequate what strategies did you employ to try to increase it?  

In the first years, Cade’s resources were scarce. Cade’s President and some key-advisors at that time 

organised the Cade’s Annual Report, and presented it to the Congressmen as a strategy to increase its 

budget. Currently, the budget is 5-6 times bigger than it was in 1996. 

1.7. Independence  

A competition agency should be independent as much as possible from other parts of government and 

from special interests, whether in terms of budget, management or law enforcement.  

11. As a new agency, did you feel that you had sufficient independence? If not, what were the reasons, 

in your opinion, and what did you do about it?  

Cade has sufficient independence. Two organisational features were particularly important to grant 

independence to Cade since its early years. First, Commissioners, once appointed, cannot be 

withdrawn by the executive branch during their term. Second, Cade procedures are absolutely 

transparent, making it less vulnerable to the pressure of any particular interest group. 

1.8. Conclusion  

12. State (a) the five most important actions that you would recommend to a new competition agency 

to ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid.  

Recommendations 

To ensure a successful start a new competition agency might count on a permanent staff. A permanent 

staff not only contributes to maintain the agency memory after ending the chairman’s and 

commissioners’ mandate, but also gets more experienced over the years. The decision-making person 

(chairman and commissioners), however, should possess a mandate and be pointed as technically as 

possible (less political and more technical nominations). Mandate guarantees independence from 

special interests. The independence might also concerns to budget and management.  

The law enacted might state the procedures for administrative revision of agency’s decision.  

Besides, some actions might be taken in order to promote competition within the judiciary and society 

in order to avoid enforcement shortcomings. 

At last, case prioritisation is important in a new agency in order to better allocate the scarce resources. 

Pitfalls  

Although the international experience may be of great importance, a new antitrust agency should 

refrain from applying foreign doctrine and precedents without understanding the differences between 
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the respective economies, markets and institutional framework. Different environments may require 

different approaches towards similar questions. 

Under no circumstance the due process of law may be disregarded. It would compromise not only the 

enforceability of a specific decision, but the very credibility of the agency. 

New antitrust agencies should not be tolerant with anticompetitive behaviour or mergers due to the 

absence of an “antitrust culture”. The strict enforcement of the law is essential for the construction of 

such a culture. 

Antitrust authorities should not surrender to political pressure in order to benefit specific groups of 

interest and, obviously, corruption would be abominable.  

Finally, a new antitrust agency must attempt to avoid being isolated within the Government structure. 

Interaction with other bodies and agencies may have as much impact on the dissemination of 

competition values (for instance, specific rules on sector regulations) as the decisions of the antitrust 

agency themselves. 
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CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Bulgaria-- 

1. Countries that have been actively enforcing a competition law for a relatively short time    

1.1. Organising your agency and preparing for work   

This is a unique point in the life of a competition agency – creating a new organisation and preparing 

it to enforce a new law.  Necessary tasks include recruiting senior officials and professional and 

administrative staff, obtaining office space and equipment, setting goals and priorities for the initial months 

and years, establishing internal procedures and creating regulations and guidelines implementing the new 

law.   

1. Describe how you conducted this organisational phase.  What went well, and what didn’t?   

The changes in Bulgaria since the end of 1989 have had a major impact on national legislation. 

Bulgaria was both willing and obliged to transform to a market-based economy, thus it had to adopt a 

legislation ensuring that undertakings enjoy freedom and legal certainty while operating in an 

environment of effective competition with clear and fair rules. Moreover, the new legislation had to 

ensure that consumer interests were properly safeguarded. 

On 2 May 1991 the Grand National Assembly adopted the first Law on Protection of Competition 

(LPC), which came into force on 21 May 1991. The LPC was aimed at promoting free 

entrepreneurship in the production, trade and services by introducing appropriate safeguards against 

abuse of monopoly position, unfair competition and other practices that threaten to distort competition 

in the national market. Furthermore, the LPC provided for the establishment of an independent 

specialised institution responsible for its implementation: the Commission on Protection of 

Competition (CPC). With a view to the specificity of competition law, the LPC stipulated that CPC 

members must be lawyers and economists with proven professional expertise in the relevant area. 

In those early years, the notion of competition was just beginning to emerge as a value in the political 

and economic reality. For this reason, the newly established CPC encountered numerous challenges 

and obstacles in its effort to promote competition and enforce competition law. It was provided with 

office space and set about recruiting educated professional and administrative staff. At first the human 

capital was quite limited – only about 40 people were employed in the CPC, and they were not 

specially trained in competition law and policy. The resources available were also scarce and 

equipment was acquired gradually and in the course of the years. 

The CPC adopted its Organisational Rules and established Directorates specialised in major economic 

sectors. Those Directorates were as follows: “Heavy Industry”, “Light Industry”, “Foreign Trade, 

Science, Education, Communications”, “Construction and Transport”, “International Cooperation”, 

“Normative Economic Impact”, “Information Systematisation and Processing”, “Administrative and 

Business Activities”. 

1.2. Competition culture and competition advocacy   

Establishing a competition culture in a country new to competition enforcement – creating in the 

public awareness of and support for competition policy and the work of the competition agency – is vital to 

the success of a competition policy.  In countries new to competition policy such a culture does not exist, 

and the competition agency performs an important educational role in helping to create it.     
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2. Describe the efforts that your agency made in its first years in promoting a competition culture in 

your country.  Did you have any measurable success?  What resistance did you encounter?   

In the first years since the establishment of the CPC the awareness of the general public, including the 

business community, lawyers, politicians and civil servants about competition law and the benefits of 

competition was strongly lacking in Bulgaria. Building such an awareness and promoting competition 

culture was quite challenging and difficult. However, the CPC received great support from USAID – 

this was the first international organisation which invested time and resources into the CPC. Thanks to 

USAID’s outreach activities and technical assistance, the CPC organised various public seminars and 

discussions to promote its work and policy. This was a virtually important determinant of the 

successful introduction of the competition regime. In the course of the years, the Commission was 

gradually able to get the public realise the benefits which can arise from competition and attract many 

followers to its cause. 

1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements   

Prosecuting conduct investigations and cases can be difficult at first.  Both the competition agency 

and the business community are unfamiliar with the legal and evidentiary standards that the law has 

created, and investigators lack important experience in developing cases of this kind.  The investigation 

tools (fact gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not 

be adequate for the task.  Case handling procedures may be cumbersome and inefficient. 

3. What problems did you encounter in investigating and prosecuting abuse of dominance and non-

cartel restrictive agreements in your early years, and how did you address them?  What were your 

successes and what factors can you identify that contributed to those successful outcomes?     

The first Bulgarian Law on Protection of Competition was adopted at a period when Bulgarian 

economy was undergoing transition from planned to market economy. It was a time when state 

monopolies were prevailing in all major economic sectors and free entrepreneurship and market 

initiative were substantially hindered. For this reason, the earliest version of the LPC did not contain 

any provisions specifically dealing with abuse of dominance or cartel agreements (cartels involve the 

active participation of several players and the presence of monopolies obviously excludes the 

existence of cartels). At that time, fighting the abusive practices of state monopolies was the biggest 

priority of the CPC. However, the changes in the Bulgarian economy – growing macroeconomic 

stability, trade liberalisation and privatisation of state owned enterprises, called for substantial review 

and amendment of the existing competition law. Another factor which necessitated changes in the law 

was the obligation for approximation of Bulgarian legislation with the acquis under the Europe 

Agreement between the European Communities and their Member States, on the one part, and the 

Republic of Bulgaria, of the other part. The objective was to ensure full coherence of Bulgarian 

legislation with the Community’s competition acquis and establish robust legal basis for efficient 

enforcement of competition rules, including Articles 81 and 82 of the Treaty establishing the 

European Community (the EC Treaty). This was thought necessary with view to Bulgaria’s future 

accession to the EU. Thus, in 1998 a new Law on Protection of Competition was adopted which 

specifically dealt with abuse of dominance and cartel cases. Chapter III of the newly adopted LPC 

dealt with agreements between undertakings, decisions of connected or joint undertakings, as well as 

concerted practices of two or more undertakings that have as their object or effect the prevention, 

restriction or distortion of competition on the relevant market, while Chapter IV prohibited actions of 

undertakings enjoying a monopolistic or dominant position that have as their object or effect 

prevention, restriction or distortion of competition. Only after the enactment of the new competition 

law was the CPC able to make its first steps in the fight against abuse of dominance issues and cartel 

agreements. 
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4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 

address them? How long did it take for your anti-cartel programme to begin to show results? 

Although the first Law on Protection of Competition adopted in 1991 contained provisions on 

prohibited agreements, they only concerned the attainment of a monopoly position as a consequence 

to such agreements. 

Even after the adoption of the new Law on Protection of Competition in 1998, the anti-cartel program 

was ineffective and the CPC encountered difficulties when dealing with prohibited agreements. The 

main challenges the CPC faced in anti-trust enforcement comprised gathering of evidence during the 

investigation; insufficient awareness of the economic players of the competition legislation dealing 

with prohibited agreements; a practically inactive leniency program due to the low sanctions which 

did not have a prohibitive effect on the violators. Moreover, the CPC did not have the power to 

conduct dawn raids in order to search for and seize information relevant to the disclosure of cartels. 

The 2003 amendments in the law vested the Commission with the power to carry out dawn raids and 

gradually it was able to achieve some progress in its fight against cartels. 

Only recently have the investigations of cartel activities resulted in imposing pecuniary sanctions 

permissible by the law. However, even those may not have the anticipated deterrent effect since the 

fines are but an insignificant share of the violators’ turnover. For this reason, some further changes in 

the legislature were needed in order to run a harsher anti-cartel policy. The new Law on Protection of 

Competition which was promulgated in the State Gazette on 28 November 2008 and entered into 

force on 2 December 2008 envisages the sanctions to amount to up to 10% of the companies’ turnover 

for the preceding year. This would ensure a stronger incentive for the violators to comply with the law 

in order to avoid possible sanctions.  

1.4. Mergers   

Some countries, especially those with small economies, elect not to incorporate merger control into a 

new competition law.  They conclude that it would require too many resources compared to the benefits to 

competition that could result.  They may plan to begin merger control at a later time.  Most countries do 

adopt merger control at the beginning, however.  For some the initial phases of this programme proceed 

relatively smoothly.  Others, however, encounter problems associated with inefficient review procedures, 

over-inclusive notification regimes or uncertain application of substantive rules.    

5. If your new law did not provide for merger control, have you encountered any problems because 

you don’t have this power?  What are the benefits to you, if any, of not having merger control?    

Bulgarian economy is relatively small and especially in the first years of transition its markets were 

highly concentrated and monopolistic. It is obvious that mergers can lead to further concentration, 

because they usually reduce the number of market players, and mostly increase the market shares of 

merging entities. For this reason, the authors of the 1991 Law on Protection of Competition thought it 

necessary to include provisions on merger control with the aim to protect consumers from the 

negative consequences of mergers and to prevent the abuse of market power. It is important to note, 

however, that those provisions dealt only with the attainment of market power and their enforcement 

in practice was quite ineffective. 

6. If you have merger control, did it cause resource problems for you in your first years of operation, 

that is, requiring you to spend more resources on merger review than you thought efficient?   If so, 

what did you do about it?   If not, how did you avoid this problem?   
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It would not be just to say that merger control was more resource-consuming, simply because in the 

first years since the establishment of the CPC it was ineffective. In the transition period there were but 

a few private owned enterprises and merger notifications were the exception rather than the norm. 

7. If you have merger control, was it an important and useful part of your agency’s activity in its early 

years? What were your successes in implementing your merger control programme? Your problems? 

The greatest challenge for the Commission was to promote competition culture and build an 

awareness of the importance and value of competition law. It took some time and effort to teach the 

economic operators to notify the CPC of planned concentrations. Gradually, the merger control 

programme was becoming more and more efficient, but the greatest progress was achieved after the 

2003 amendments in the law. 

1.5. Judicial appeals   

In most countries decisions of the competition agency can be appealed to the courts.  Judicial systems 

vary across countries.  In some, competition cases are appealed, at least in the first instance, to a court 

having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 

cases.  In others, competition cases are heard by courts of general jurisdiction.  While in some countries the 

judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 

major impediment to the efficient and effective enforcement of the competition law.  Judges may be 

unfamiliar with the principles of competition analysis.  The competition agency may find itself losing an 

unacceptable number of its cases in court.  The judicial process may take much too long, effectively 

frustrating enforcement of the law.     

8. Can decisions of your agency be appealed to the courts?  If so, have you been satisfied with your 

rate of success in court cases?  With the amount of time that it takes for cases that reach the courts to 

be finally decided?  If you have encountered problems, what are the reasons for them, in your 

opinion?  To the extent that you have experienced success, what factors contributed to it?   

The CPC decision can be appealed before two instances of the Supreme Administrative Court – 

before panels of three and of five judges of the College. Although in some cases the Supreme 

Administrative Court has overruled CPC decision, most of the Commission’s rulings have been 

upheld by the Court, timely and efficiently. 

9. Did your agency develop a programme for interacting with judges and helping them to become 

familiar with competition analysis? If so, please briefly describe.  

In the first years of competition enforcement, the judges of the Supreme Administrative Court had 

little or no knowledge of Competition Law. For this reason, the CPC organised and held numerous 

seminars and workshops to inform judges and keep them up to date with the Commission’s activities 

and policy. The CPC regularly publishes and distributes to various target groups translated decisions 

of the European Court of Justice which has proved to have an enormous influence on promoting 

competition law among the judges. 

1.6. Resources   

Every competition agency encounters budget problems.  A new competition agency may be especially 

vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 

agency’s mission.   
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10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 

activities?  Did it have resources to grow in subsequent years?  If you felt that your budget was 

inadequate what strategies did you employ to try to increase it?   

Upon its establishment, CPC had scarce resources, both financial and human, for the difficult task that 

lay ahead – the protection of competition and the interest of the economic operators in all sector of the 

Bulgarian economy. However, thanks to its firm competition policy and the promotion of competition 

culture, the CPC was able to convince the political elite and the society at large of the importance of 

its task and in the subsequent years its budget grew to an adequate amount. 

1.8. Independence 

A competition agency should be independent as much as possible from other parts of government and 

from special interests, whether in terms of budget, management or law enforcement.   

11. As a new agency, did you feel that you had sufficient independence?  If not, what were the 

reasons, in your opinion, and what did you do about it?   

Ever since its establishment, the CPC has been an independent and specialised state body funded 

through the state budget. The Commission has always enjoyed political independence to effectively 

apply competition law and policy. 

1.9. Conclusion   

12. State (a) the five most important actions that you would recommend to a new competition agency 

to ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid.   

2. Countries that have been actively enforcing a competition law for a longer period  

1. For each of the topics A-G in part I above, on the basis of your experience in enforcing your 

competition law and your interaction with countries beginning to enforce a law, give your views on 

best practices by a new competition agency.  

For a new competition agency, it is very important to allocate resources for the education of its 

personnel. In order to run a clear competition policy, its staff must be well-trained and 

knowledgeable. Donor programs and outreach activities of major international organisations are a 

valuable tool in this respect. Also, the competition agency should impose heavy sanctions on the 

violators, making it clear that anticompetitive behaviour will not be tolerated in any form. It should 

also strive in any way possible to promote competition culture and build awareness in the society of 

the importance of its work. 

2. State (a) the five most important actions that you would recommend to a new competition agency to 

ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid.  

The competition agency should not distract itself with minor and insignificant cases. Rather, it should 

have the courage to dive into difficult issues, investigate and reach conclusions on cartels and 

complex cases such as joint dominance. 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Chile-- 

Despite the fact the FNE was created more than 30 years ago, we will answer this questionnaire as a 

young agency, due to the fact that deep organisational and legislative changes started taking place only last 

decade. These changes have amounted to the transformation of the FNE’s substance and image: formerly 

perceived as a relatively low profile institution with a rather unimportant mission, it now stands as a 

nascent, effective and well respected competition agency, both locally and abroad. 

1. Countries that have been actively enforcing a competition law for a relatively short time  

1.1. Organising your agency and preparing for work  

This is a unique point in the life of a competition agency – creating a new organisation and preparing 

it to enforce a new law. Necessary tasks include recruiting senior officials and professional and 

administrative staff, obtaining office space and equipment, setting goals and priorities for the initial months 

and years, establishing internal procedures and creating regulations and guidelines implementing the new 

law.  

1. Describe how you conducted this organisational phase. What went well, and what didn’t?  

As a young agency the FNE has faced several organisational challenges.  Starting from its location, 

the FNE is placed in two different floors in the same building: floors 12° and 2. This can look as a 

very pedestrian detail but it does in fact have an impact in terms of the way people communicate and 

work together. Difficulties can also be observed when it comes to the filling of senior positions. This 

is due to the relative low income assigned to their posts, in comparison to what the private sector may 

offer for someone of the same experience. The same is true with respect to retaining senior 

professionals. 

1.2. Competition culture and competition advocacy  

Establishing a competition culture in a country new to competition enforcement – creating in the 

public awareness of and support for competition policy and the work of the competition agency – is vital to 

the success of a competition policy. In countries new to competition policy such a culture does not exist 

and the competition agency performs an important educational role in helping to create it.  

2. Describe the efforts that your agency made in its first years in promoting a competition culture in 

your country. Did you have any measurable success? What resistance did you encounter?  

The FNE has organised the Competition Day since 2003. This yearly event gathers government 

agencies, academia, business, professionals, and general public which work relate to competition.  

Also, the FNE is working closely with the academia. In this regard, in August 2008, the FNE and the 

School of law’s Competition Centre of the Pontificia Universidad Catolica de Chile signed a 

Cooperation Agreement for the Development and Implementation of Research Projects.  

Furthermore, the FNE is participating in the ICN Competition Advocacy working group in order to 

get acquainted with the best to increase public awareness of the benefits of competition. 
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1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements  

Prosecuting conduct investigations and cases can be difficult at first. Both the competition agency and 

the business community are unfamiliar with the legal and evidentiary standards that the law has created, 

and investigators lack important experience in developing cases of this kind. The investigation tools (fact 

gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not be 

adequate for the task. Case handling procedures may be cumbersome and inefficient.  

3. What problems did you encounter in investigating and prosecuting abuse of dominance and non-

cartel restrictive agreements in your early years, and how did you address them? What were your 

successes, and what factors can you identify that contributed to those successful outcomes?  

Regarding prosecution of abuse of dominance and non-cartel restrictive agreements, the main problem 

was the confrontation with traditional arguments such as constitutional and subjective rights (property 

rights and freedom of enterprise).  

As regards to both prosecution and investigation, the FNE has encountered problems when dealing 

with regulators. Here, the main source of conflict has been the definition of each agency’s authority. 

Moreover, the FNE has had to deal with policies aiming at the promotion of SMEs and an 

environment customarily biased towards their protection. 

4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 

address them? How long did it take for your anti-cartel programme to begin to show results?  

The most difficult part of implementing an anti-cartel programme has been the lack of legal tools to 

support the development and implementation of investigative strategies. The implementation of an 

anti-cartel programme is still a work in progress, pending the passing of an amendment to the Chilean 

Competition legislation that grants more investigative powers to the FNE, and the creation of a 

specialised FNE Cartel group. 

1.4. Mergers  

Some countries, especially those with small economies, elect not to incorporate merger control into a 

new competition law. They conclude that it would require too many resources compared to the benefits to 

competition that could result. They may plan to begin merger control at a later time. Most countries do 

adopt merger control at the beginning, however. For some the initial phases of this programme proceed 

relatively smoothly. Others, however, encounter problems associated with inefficient review procedures, 

over-inclusive notification regimes or uncertain application of substantive rules.  

5. If your new law did not provide for merger control, have you encountered any problems because 

you don’t have this power? What are the benefits to you, if any, of not having merger control?  

The main concern that arises from the lack of pre-merger control is that, in principle, any issue that 

comes up in the context of a merger has to be dealt with as a controversy. Chilean legislation does not 

provide for compulsory pre merger notification, and therefore the FNE may either deal with it in a 

controversial manner before the tribunal, to prevent the merger from taking place; or in a non 

adversarial procedure, also before the Tribunal, to establish conditions for the operation of the merger 

once it has occurred 

6. If you have merger control, did it cause resource problems for you in your first years of operation, 

that is, requiring you to spend more resources on merger review than you thought efficient? If so, 

what did you do about it? If not, how did you avoid this problem? 7. If you have merger control, was 
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it an important and useful part of your agency’s activity in its early years? What were your successes 

in implementing your merger control programme? Your problems?  

7. If you have merger control, was it an important and useful part of your agency’s activity in its early 

years?  What were your successes in implementing your merger control programme?  Your 

problems?   

1.5. Judicial appeals  

In most countries decisions of the competition agency can be appealed to the courts. Judicial systems 

vary across countries. In some, competition cases are appealed, at least in the first instance, to a court 

having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 

cases. In others, competition cases are heard by courts of general jurisdiction. While in some countries the 

judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 

major impediment to the efficient and effective enforcement of the competition law. Judges may be 

unfamiliar with the principles of competition analysis. The competition agency may find itself losing an 

unacceptable number of its cases in court. The judicial process may take much too long, effectively 

frustrating enforcement of the law.  

8. Can decisions of your agency be appealed to the courts? If so, have you been satisfied with your 

rate of success in court cases? With the amount of time that it takes for cases that reach the courts to 

be finally decided? If you have encountered problems, what are the reasons for them, in your 

opinion? To the extent that you have experienced success, what factors contributed to it?  

In order to answer this question it must first be stated that the Chilean Competition System is made up 

of two bodies, namely: 

1. The Fiscalía Nacional Económica (FNE or National Bureau of Economic Prosecution), an 

agency with investigative power, in charge of the prevention and investigation of the offences 

against the competition statute (DL 211). As the FNE decisions are whether to initiate an 

investigation, and whether to prosecute the perpetrator of an anticompetitive conduct before the 

Competition Tribunal, they cannot be appealed before the Courts.  

2. The Tribunal de Defensa de la Libre Competencia (TDLC), a competition court which is part of 

the judiciary system, and as such empowered to sanction anticompetitive conducts. 

As follows from the paragraph above, what can be appealed are the final decisions of the Competition 

Tribunal before the Supreme Court of Justice. Ever since the creation of the Competition Tribunal in 

2004, 27 of a total of 77 TDLC’s Decisions (roughly one third) have been complained to the Supreme 

Court. Of these 27 decisions, 55.6% have been upheld by the Supreme Court, 22.2 % were overturned 

and 22.2 % were settled with relief. These figures amount to a very gratifying outcome indeed and 

point at the fact that both the agency and the TDLC have been gaining experience and expertise in the 

investigation, construction and analysis of competition cases.    

It is also worth mentioning the fact that in 2008 the usual period of time taken for a Supreme Court’s 

opinion on a TDLC’s Decision decreased from an average of 5 months to 4 months.  

This system allows for very knowledgeable decisions by the Tribunal. The main drawback of the 

system is that, as the appellate body for the Competition Tribunal’s final decisions is the Supreme 

Court of Justice, this latter court is not very acquainted with competition issues, or with the economic 

analysis that may entail the examination of any given case. This in turn has resulted in several 

Competition Tribunal rulings being revoked by the Supreme Court of Justice. Moreover, the Supreme 
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Court of Justice has not always agreed on the amount of the fines imposed by the TDLC. Actually, 

out of 11 TDLC’s decisions imposing fines, the High Court has overturned two of the fines, and 

reduced three others in approximately 29%. 

9. Did your agency develop a programme for interacting with judges and helping them to become 

familiar with competition analysis? If so, please briefly describe.  

Currently, the FNE does not have a formal programme for interacting with judges. However, the FNE 

is holding preliminary meetings aimed at developing such programme. 

1.6. Resources  

Every competition agency encounters budget problems. A new competition agency may be especially 

vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 

agency’s mission.  

10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 

activities? Did it have resources to grow in subsequent years? If you felt that your budget was 

inadequate what strategies did you employ to try to increase it?  

As stated above, the FNE has had difficulties when filling and maintaining senior officers. This is due 

to the relative low income assigned to their post, in comparison to what the private sector may offer to 

someone of the same experience.  

Also, the load of cases exceeds the capacity of personnel assigned to handle them. 

1.7. Independence  

A competition agency should be independent as much as possible from other parts of government and 

from special interests, whether in terms of budget, management or law enforcement.  

11. As a new agency, did you feel that you had sufficient independence? If not, what were the reasons, 

in your opinion, and what did you do about it?  

Yes. Despite the fact the head of the National Economic Prosecutor’s Bureau is directly appointed by 

the President of the Republic, the members of the Competition Tribunal are not. Given that it is the 

Tribunal and not the FNE the decisional body, the decisions may not be biased by the Executive. 

Bearing in mind that in other systems the competition agency can even impose fines, it is important to 

underline this feature of our structure. What has happened in practice is that there has never been any 

kind of influence of the executive over the way the National Economic Prosecutor’s Bureau’s Head 

conducts his job. 

1.8. Conclusion  

12. State (a) the five most important actions that you would recommend to a new competition agency 

to ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid.  

The FNE considers that the most important actions to ensure a successful start are getting enough 

resources for the agency operation, hiring highly specialised human resources, providing capacity 

building, establishing a prioritisation of the agency goals and carrying out advocacy activities to 

create public awareness. 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Czech Republic-- 

1. Countries that have been actively enforcing a competition law for a relatively short time  

1.1. Organising your agency and preparing for work  

This is a unique point in the life of a competition agency – creating a new organisation and preparing 

it to enforce a new law. Necessary tasks include recruiting senior officials and professional and 

administrative staff, obtaining office space and equipment, setting goals and priorities for the initial months 

and years, establishing internal procedures and creating regulations and guidelines implementing the new 

law.  

1. Describe how you conducted this organisational phase. What went well, and what didn’t?  

Czech Office for the Protection of Competition (hereinafter referred to as “the Office”) started its 

activity on 1 July 1991. Since the very beginnings the Office’s headquarters has been in Brno, where 

the Constitutional Court, the Supreme Administrative Court, the Regional Court and the Supreme 

Public Prosecutor’s Office have also their seats. The Office had a branch in Prague as well.  

Until 2007 the Office’s headquarters were located in the building of the Constitutional Court. The fact 

that the Office seated within the premises of another institution brought some troubles. Lack of 

convenient premises for meetings with undertakings and their lawyers especially in cases of complex 

mergers, but also for meetings with companies’ representatives in other cases, can be mentioned as an 

example. Further, the Office was unable to organise seminars or conferences. Prague branch had to 

change its seat several times which was highly inconvenient for the parties to the proceedings and 

their lawyers. New seat of the Office, built during the years 2007 – 2008, meets all the requirements 

for the modern public administration body, since it provides high-quality and pleasant working 

conditions with sufficient number of meeting rooms including a large conference room for organizing 

international conferences. 

Working places for the Office were delimited from several ministries at first, especially Ministry of 

Economy, and thus it was easier to gain expert employees with public administration working 

experience. Due to the fact that the Office dealt with so far unfamiliar and complicated matters, most 

of the staff had left the Office soon and new staff was hired, both with economic and law education. 

Proportion of these professions has been set approximately to fifty-fifty. It has to be mentioned that 

there was an expert group established in 1989, i.e. even before establishment of the Office, within the 

Ministry of Finance, which was, along with several competition lawyers, preparing the competition 

act and some general concepts (relevant market definition, cartel agreements classification etc.), 

which were used during the beginnings of the Office’s enforcement activities.   

Organisational structure of the new Office generally followed the model of German Bun-

deskartellamt. In fact, the biggest problem lied in prompt training of a sufficient number of qualified 

specialists in the area of competition law, a subject that had not been taught for decades at Czech 

universities, a field where neither relevant judicature, nor specialised literature had been introduced, 

and which represented completely new area in law.    

In the beginnings it happened many times that new young recruits, having gained an experience with 

the Office’s work, were leaving to the private law firms or to the courts. Reason for that was, as in 

many other countries, insufficient financial valuation. Low salaries were also reason for which the 

Office failed to hire external experts.    
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It should be mentioned that the specialised training was accelerated; already in 1991 the Office 

provided its employees with highly specialised and long-term training in cooperation with FTC and 

DoJ (USA) and many expert seminars, prepared by the Bundeskartellamt. Continuity of the 

professional growth of the staff was also secured through the participation in the OECD meetings.  

From the very beginnings of the Office’s existence a library has been established along with 

information system enabling the intranet connection within the Office. 

Recommendations 

 Establish a group of experts on competition law and finalise draft of the competition act before 

the taking up of the competition authority’s activities 

 Assignment of an experienced, reputable and respected manager 

 Secure an adequate level of salaries and do not focus only on young staff, hire older and more 

experienced experts 

 Profit from benefits of external assistance (OECD, UNCTAD, EC) 

 Find an adequate seat for the authority 

 Establish a library 

 Cooperate closely with universities 

1.2. Competition culture and competition advocacy  

Establishing a competition culture in a country new to competition enforcement – creating in the 

public awareness of and support for competition policy and the work of the competition agency – is vital to 

the success of a competition policy. In countries new to competition policy such a culture does not exist, 

and the competition agency performs an important educational role in helping to create it.  

2. Describe the efforts that your agency made in its first years in promoting a competition culture in 

your country. Did you have any measurable success? What resistance did you encounter?  

Before 1989 the economy had been centrally-planned, which didn’t take into account the needs of 

competition control (as the competition virtually didn’t exist) and establishing of the Office therefore 

meant a wholly new phenomenon among the rest of the central state administration bodies.  

Legal awareness was in the start-up phase of the Office’s activities on a very low level both among 

the undertakings and lawyers. This resulted into frequent confusion among cases of unfair 

competition which fall within the courts powers, cases which fall within the powers of different 

administrative bodies or municipal bodies and cases of protection of competition. As an illustration – 

out of total number of 169 complaints solved in the 1992 only 76 concerned the antitrust.  

Moreover, cooperation with the representatives of the consumers’ community was not efficient 

enough. The Office failed to explain comprehensively obvious achievements of its interventions 

losing the possibility to extend the interest of people in the Office’s activity and sub-sequent support 

of the general public in securing the protection of competition.  

To ensure the general awareness of the public as broad as possible, employees of the Office had 

published promptly annotation on the act, using recently gained experience from the decision-making 

practice. Annual report from the 1993 had stated, as one of the priorities, necessity to continue in 

introducing the general principles of the protection of competition to the public. 
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Number of press releases related to the activity of the Office increased significantly and the general 

public was more informed about the current activities of the Office. What should be mentioned is the 

decision of the Office on prohibited agreement in the area of television broadcasting of football 

matches, agreement on prices concluded among the coffee producers or agreement on prices in taxi 

services. Issuing the decision, which enabled the TV companies to make records of the football 

matches, provided millions of football fans with proof of real advantages which can be expected from 

the effective competition enforcement and convinced the general public that the Office’s interventions 

are meaningful.  

Furthermore, the competition advocacy has become an integral part of the Office’s activities since the 

first years of its operation. Especially the process of privatisation was regarded as unique opportunity 

to crush or at least to weaken monopolistic or dominant position of then existing companies and to 

avoid emergence of newly established companies with monopolistic or dominant position in the 

market. That’s why the Office made its efforts to obtain powers to issue its opinions on particular 

privatisation projects in the times of shaping the new structure of Czech economy. In these opinions 

the Office strived to enforce pro-competitive positions (it was especially necessary to assess the 

analyses of founding ministries on “potential abuse of companies’ position according to the relevant 

market share in the period of following two years” or “competitive ability of a new enterprise”. This 

was achieved on the basis of the governmental decree, which was put through by the Office).  

In 1992 total number of 200 analyses introduced by the particular founding ministries were assessed 

and approximately 5 % of the Office’s positions were negative regarding the pro-posed way of 

privatisation and potential creation of an entity with dominant position (mainly in the area of food 

industry). Enhanced competition advocacy played its role in the important transformation intentions, 

e.g. in energy sector.  

As early as after one year of its existence the Office prepared a recommendation for the economic 

ministers´ meeting to (according to the European Energy Charter) unbundle the dominant electric 

power producer from the transfer network operator and to create an independent electric power trader. 

Through the competition advocacy the Office also supported the unbundling of the communications 

sector into telecommunications, radio-communications and postal services.  

As successful case (i.e. when the competition advocacy proved to be a suitable tool) should be 

mentioned the case of possible abuse of dominant position of the Česká pojišťovna company through 

setting high rates of compulsory insurance for motor vehicles. The Office initiated an administrative 

proceeding with the insurance company and at the same time it elaborated an analysis and assessment 

for the economic ministers’ meeting. Recommendations included in the document were fully accepted 

by the meeting. 

Moreover, competition advocacy through the “passive legislation” has been a very effective tool in 

enforcing the pro-competitive standpoints (the Office has been the consultative body in the legislative 

process since 1991). 
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Two years after the initiation of its activities the Office elaborated, for its own purposes, an internal 

methodology “COMP”
1
 for assessing the market structures in process of privatisation. It was an 

original methodology for indicative assessment of the competition environment quality in particular 

relevant markets, based on quantification of 5-criteria quantities, used (with several modifications) in 

USA and some OECD countries, for analyzing the market power of companies and conditions of their 

entry in the market, including the recognition of the level of market concentration in particular area 

(according to HHI). Barriers to entry are observed, such as fund exigency, innovative dynamism, 

existence of patent rights, vertical integration etc. After the “privatisation wave” the use of the COMP 

methodology was abandoned, though its practical application was really useful.   

Recommendations 

 Explain the Office’s powers and scope of activities from the very beginning 

 Cooperate with consumers (consumers associations) 

 Promptly elaborate annotation on the act, using recently gained experience from the decision-

making practice 

 Use media to bring attention of the general public to the cases which may influence wide range of 

consumers to demonstrate utility of the Office’s actions 

 Use competition advocacy during the process of privatisation and insist on participation of the 

competition authority in specialised committees and legislation process  

 Promote sectoral organisation in the area of energy and telecommunications in compliance with 

OECD standards 

 Elaborate and use any methodology for assessment of competition environment (see the “COMP” 

methodology) as an internal rule of thumb in the privatisation process 

1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements  

Prosecuting conduct investigations and cases can be difficult at first. Both the competition agency and 

the business community are unfamiliar with the legal and evidentiary standards that the law has created, 

and investigators lack important experience in developing cases of this kind. The investigation tools (fact 

gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not be 

adequate for the task. Case handling procedures may be cumbersome and inefficient.  

                                                      

1 The COMP methodology 

In the 1990s, the Office created and applied a simple scale for measuring competition. This “COMP” system 

combined five measures:  

 HHI index,  

 capital requirements for entry,  

 innovation (including access to intellectual property),  

 vertical integration, and  

 residual or excess capacity.  

A value from 1-5 was applied to each element, with higher numbers related to greater competition. Observation of 

conditions in markets implied that competition was sufficient where the total score for a market was 16 or higher. The 

COMP method was used mostly in privatisation decisions. It was discontinued, at least as a regular practice, after 

about seven years, after the main privatisation wave had been completed. Any such measure could only be used as an 

internal rule of thumb. As a creation of the Office, not of the law, it could not be used to justify a decision; by 

contrast, something of similar authority adopted by the European Commission might be accepted as authority in 

Czech courts. 
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3. What problems did you encounter in investigating and prosecuting abuse of dominance and non-

cartel restrictive agreements in your early years, and how did you address them? What were your 

successes, and what factors can you identify that contributed to those successful outcomes?  

4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 

address them? How long did it take for your anti-cartel programme to begin to show results?  

In the first year of the Office’s operation 15 alleged cartel agreements were examined, 14 out of that 

number assessed as prohibited agreements. Such a relatively high number reflects very low 

undertakings’ awareness of the competition law at that time. On the other side, the Office had easier 

position in revealing such anticompetitive agreements. This period didn’t last very long and detection 

of prohibited agreements has become more and more difficult or even – without application of 

Leniency program or similar tools - exceptional.  

During the start-up phase the Office for example investigated a cartel of driving schools, while 

operators themselves provided the Office with the written agreement on tuition fees, signed and 

stamped by all parties to the agreement (“naive cartel”). Meanwhile it became obvious that revealing 

cartels would be very difficult without testimonies of witnesses, who left the companies for some 

reason and were aware of the cartel agreement, having contacted the Office and provided necessary 

information about the cartel. In one case, a witness had described exact room and particular table 

socket where the signed cartel agreement supposed to be, yet the Office didn’t have any legitimate 

tool for dawn raid and therefore the evidence couldn’t be obtained.  

The first leniency program was adopted in 2001. Even though the material rules were drafted 

according to the then applied EC leniency program, it brought very poor results. The reason was lack 

of procedural guarantees for applicants, the ambiguity of some rules and reluctance of the Office to 

issue a preliminary statement of provisional applicability of the leniency in the given case. Under the 

2001 leniency program, there were no significant enforcement matters mainly due to those reasons.  

A new leniency policy was adopted in 2007. Compared to the previous program of 2001, it promises 

greater legal certainty to applicants who qualify. Unlike the previous program, the current leniency 

policy applies only to horizontal agreements. This has brought substantial progress in number of 

applications – five in 2008.  

Vertical agreements represented a significant part of investigated agreements distorting competition, 

often in the form of applying different conditions when certain undertakings were disadvantaged 

(meat supplies, tires supplies, grass-seed supplies etc.) or in the form of output restriction obligations 

(agricultural products). Three of the Office’s proceedings during the first year of its existence 

concerned decisions of chambers or professional associations (e.g. dental operations pricelist or real 

estate agencies’ operational rules). Fines imposed in that period were very low, maximum CZK 1 

million, but usually around app. CZK 50 thousand.    

According to the original legislation, the parties entering any agreement that fell within the 

prohibition (even if the conditions for exemption were fulfilled) had to seek consent from the Office. 

Later, the Office had to grant individual exemptions in the given cases. Both systems might be 

appropriate in the early stage of competition enforcement, where there is a lack of awareness, 

expertise and experience with the competition law. It gives the parties higher legal certainty and the 

Office was informed of many agreements that might have been anticompetitive. However, at the same 

time, this system was administratively burdensome and majority of resources were devoted for this 

category, without possibility to focus and spent appropriate resources on real dangers to economy – 
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hidden and sophisticated hard core cartels. Therefore, we think, that for the later stages of competition 

enforcement, the system of automatic (legal) exemption from the prohibition is more appropriate. 

There were two specific features of the competition law of 1991, that concern the abuse of dominance 

that are not very useful in later stages of enforcement, that may, however, have positive effect in the 

initial stages. First, there was a legal irrefutable presumption that under-taking with 30 % market 

share was holding a dominant position. This system might be easier for new competition jurisdictions 

because it provides clear cut threshold rule. On the other hand, the application of this rule might be, in 

many cases, in contradiction with the economic theory and real situation in the market. Identification 

of dominance only according to the market share of 30 % proved to be problematic even in reality. An 

extreme example – under this system, there could be three undertakings with dominant position in the 

single relevant market. This provision of the act was amended in 2001 and standard proving of the 

dominant position according to the market power was introduced.  

The second specific feature was the notification obligation – any undertaking, holding or gaining 30% 

market share (and thus dominant position) had a statutory duty to notify this to the competition 

authority. This system has contributed to the increase of the general awareness of the competition law 

among the undertakings as well as it provided the Office with detailed information about the structure 

in the every single market. However, the criticism of the 30% threshold system is fully applied here, 

as well. This provision of the competition act was abolished with the first amendment to the act. 

Looking backwards it is good to know that a certain positive aspect emerged in the fact that many of 

the undertakings, especially in the time of high concentration of all sectors, became more familiar 

with the competition law. 

In the first year of the Office’s operation 20 administrative proceedings were initiated on potential 

abuse of dominant or monopoly position. Most frequent form of an abuse of dominant position was 

mere non-announcement of such position to the Office (14 cases in total). It proved, that many 

undertakings were unable to assess their market share or even weren’t aware of the obligation to 

report their dominance to the Office.  

There was a very high number of cases in the electricity sector, telecommunications or water supply 

during the first year of the Office’s existence. Various types of cases were investigated: restraints to 

enter the market, enforcement of unfair conditions (energy), dissimilar conditions in installation of 

telephone stations, discriminatory conditions on petrol stations’ operators, bundling (telephone line 

assignment subjected to the fax machine purchase). 

During the start-up phase the number of the Office’s interventions against local monopolies, with an 

immediate negative impact on consumers, was increasing. The Office stood firmly against local 

electric power and natural gas distributors who refused to conclude contracts on supplies from supply 

points unless the applicant paid the dues of the previous consumer. In-sufficient legislative and 

regulatory framework had also contributed to this situation. 

Therefore, The Office addressed appropriate ministries (with competence in the given area) referring 

to the described pitfall and outlining the powers and competences for particular regulators in order to 

establish essential conditions for business in these markets. In the process the cooperation with energy 

and telecommunication regulators has been established, which contributed to the cultivation of 

business manners in these particular sectors.  

Recommendations 

 Adopt leniency program with real guarantees and clear rules 
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 During the cartel investigation, actively use the testimonies of former employees of investigated 

companies, especially those who were forced to leave 

 Establish provisions enabling dawn raids while drafting the competition act 

 Include the market power as a criterion for dominance into the competition act 

 Local and regional monopolies create very negative and immediate impacts on consumers 

 Elaborate public notice (or any other transparent document) on fines, defining evaluation of 

particular infringements of the competition act since the very beginning (enabling imposition of 

fines of adequate amount)  

 Endeavour to create regulatory mechanisms in the area of natural monopolies 

1.4. Mergers  

Some countries, especially those with small economies, elect not to incorporate merger control into a 

new competition law. They conclude that it would require too many resources compared to the benefits to 

competition that could result. They may plan to begin merger control at a later time. Most countries do 

adopt merger control at the beginning, however. For some the initial phases of this programme proceed 

relatively smoothly. Others, however, encounter problems associated with inefficient review procedures, 

over-inclusive notification regimes or uncertain application of substantive rules.  

5. If your new law did not provide for merger control, have you encountered any problems because 

you don’t have this power? What are the benefits to you, if any, of not having merger control?  

6. If you have merger control, did it cause resource problems for you in your first years of operation, 

that is, requiring you to spend more resources on merger review than you thought efficient? If so, 

what did you do about it? If not, how did you avoid this problem? 7. If you have merger control, was 

it an important and useful part of your agency’s activity in its early years? What were your successes 

in implementing your merger control programme? Your problems?  

7. If you have merger control, was it an important and useful part of your agency’s activity in its early 

years?  What were your successes in implementing your merger control programme?  Your 

problems?   

Merger control has been enabled in the Czech Republic by the Act on the protection of the 

competition from the moment of its adoption in year 1991. Merger approval was necessary in cases 

when concentration distorted or was able to distort competition and market share of the merging 

undertakings exceed 30 % of total turnover of the product in the Czech Republic. Merger approval 

was also possible in cases when benefits for competition over-weighted the harm caused by the 

distortion of competition. In the beginning the Czech competition authority did not have a specific 

department that would deal only with concentrations. Merger review was conducted by the employees 

of the department that was responsible for the specific sector within organisation structure and in this 

time such organisation did not pose any problems.  

During the start-up phase of the Office the privatisation of industry was in process, which meant that 

large number of mergers (about 50 per year) concerned the entrance of a foreign or a Czech investor 

into previously state companies. As many sectors were concentrated and many companies were in 

dominant position, the entrance of strategic investor was not able to influence market structure (except 

for a limited number of mergers of two independent undertakings). Nevertheless strategic investor 

could already have its own affiliated company in the Czech Republic and for this reason the merger 

was able to influence competition. Therefore the Office strictly required guarantees that possible harm 

would be compensated by benefits for competition. Such commitments were supposed to serve as 

reasons for economic benefit of the merger and were reviewed by the Office.  
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After two years of the merger control it was obvious that the crucial commitments for the merger 

approval were: securing of investments in reconstruction and modernisation of production for new 

technologies, securing the entrance into foreign markets, securing of know-how and technology.  

Subsequently, when the Act was in force for 8 years, works on a new competition act aiming at the 

full compatibility with the EU competition law were started. The area of merger control was regulated 

in conformity with the Council Regulation 4064/89 as amended by the Regulation 1310/97. A new 

definition of concentration of undertakings, new notification criteria based on the turnover of the 

merging parties and fixed deadlines for issuing of the decision, etc., were stipulated. 

The new act was adopted in 2001 and the changes in the area of mergers caused an increase in the 

number of decisions (about 4 times higher number) and in 8 cases the Office imposed structural 

remedies and commitments. A new trend was recognised, the third parties started to ask to be 

considered as a party to the proceeding in approval of merger or the merging parties asked for 

exemption from stand still clause. While reviewing mergers the Office made use of the decision-

making practice of the European Commission, the European Court of Justice and other EU 

competition authorities.   

The Office also issued large number of expert opinions to methodological questions concerning 

mergers and conducted number of consultation in this area. In 2003 the Office drafted another bill 

which aimed at an effective application of national and Community law after the accession of the 

Czech Republic to the EU. Significant changes concerned a new definition of notification criteria. 

According to the previous legal state it was necessary to notify also mergers with negligible impact on 

the Czech market. According to the amendment to Competition Act of 2004 only mergers with clear 

local nexus to the national market were to be notified, which enabled the Office to concentrate on 

reviewing the most significant merger cases. Following the adoption of recast Council Regulation 

139/2004 on the control of consent-rations between undertakings, a full transposition of Community 

legal regulations was proposed – especially the application of substantive test for the merger review. 

An explicit change in the concept was carried out according to which the merger will or will not be 

approved, while the change is represented by adding combined dominance test and SLC test 

(substantial lessening of competition); only dominance test was used before. This enables the Office 

to block a merger with possible negative impact on competition, regardless if they were caused by 

creation or strengthening of dominant position of merging parties or by any other negative factors of 

such merger (especially non-collusive oligopolies). The new act entered into force on 2 June 2005 and 

due to specificities and demands of the merger approval procedure the new merger department was 

established within the Office.  

Recommendations 

 Give the competition authority merger control powers regardless the size of the country 

 Establish an independent merger control department in order to tackle the specificity and 

intensity of economic analysis 

 From the very beginning outline a clear definition of concentration of undertakings and 

notification criteria based on turnovers of merging parties; turnover criteria must be continuously 

reviewed and adapted to local nexus  

 Apply experience of the European Commission and the ECJ and CFI  

 Provide the undertakings with expert consultations 

 Make the approval procedure simple 

 Consider whether to apply only dominance test or only SLC test or combination of both 

 For less complicated and complex merger cases introduce certain level of flexibility – simplified 

procedure 
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 Engage in pre-notification talks. 

1.5. Judicial appeals  

In most countries decisions of the competition agency can be appealed to the courts. Judicial systems 

vary across countries. In some, competition cases are appealed, at least in the first instance, to a court 

having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 

cases. In others, competition cases are heard by courts of general jurisdiction. While in some countries the 

judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 

major impediment to the efficient and effective enforcement of the competition law. Judges may be 

unfamiliar with the principles of competition analysis. The competition agency may find itself losing an 

unacceptable number of its cases in court. The judicial process may take much too long, effectively 

frustrating enforcement of the law.  

8. Can decisions of your agency be appealed to the courts? If so, have you been satisfied with your 

rate of success in court cases? With the amount of time that it takes for cases that reach the courts to 

be finally decided? If you have encountered problems, what are the reasons for them, in your 

opinion? To the extent that you have experienced success, what factors contributed to it?  

9. Did your agency develop a programme for interacting with judges and helping them to become 

familiar with competition analysis? If so, please briefly describe.  

Until 1 January 2003, when the new Act on the Administrative Judiciary came into force, it was 

possible to appeal the decision of the Office to the High Court in Olomouc. There was no possibility 

of further appeal against the decisions of this court (with the exception of Constitutional Court). The 

High Court had a senate focused on competition issues and this senate was chaired by a lawyer who 

used to work for the Federal Office for the Protection of Competition of the former Czechoslovakia. 

This fact facilitated decision-making and above all dealing with a particular economic category of law 

– relevant market. After 1 January 2003 new system was established within the judiciary which 

extended the possibility of appeal. In the first instance the Regional Court in Brno decides on the 

appeal against Office´s decisions and in the second instance the Supreme Administrative Court in 

Brno decides on appeals against Regional Court´s decisions. The undertaking (plaintiff) may appeal 

the decision of the Supreme Administrative Court at the Constitutional court. 

There is only one senate dealing almost solely with competition and public procurement issues at the 

Regional Court in Brno. To the contrary, the competition agenda is dividend between number of 

senates at the Supreme Administrative Court (at present, there are five non-specialised senates that 

can be assigned a competition case) 

The courts are concerned principally with legal issues, but the courts may also examine the 

sufficiency of the evidence. The reviewing court may affirm the decision or cancel it and re-turn the 

matter to the Office for further proceedings. The court does not have the power to enter its own 

decision contradicting the Office’s finding about liability. The court may, however, reduce the level of 

a fine.  

The rate of success in court cases is simply expressed fifty-fifty. For example in 2008 (till the 

beginning of December) the Supreme Administrative Court ruled in 10 cases, out of which it 

overruled the appeal against the Office´s decision in 4 cases and sustained it in 6 cases. The Regional 

Court in Brno ruled in 10 cases as well, out of which 5 appeals were overruled and 5 sustained. The 

average duration of judicial proceeding before the Regional court is approximately 2 years. Recently, 

it has not been exceptional that the ruling of the Regional Court was overruled by the Supreme 
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Administrative Court and remitted for a new decision; out of 10 judgements of the Regional Court 

appealed by the Office, the Supreme Administrative Court has ruled in favour of the Office in 8 cases.  

After the accession of the Czech Republic to the EU it was possible to use the expert counselling help 

of a twinner – competition expert from Italy, who acted within the Czech competition authority. On 

this occasion the twinner organised several competition training courses for judges. The Office did not 

develop a special programme for interacting with judges but the Office regularly organises various 

seminars and conferences dealing with new trends in com-petition and the judges are always invited 

to attend. At the same time the experts from the Office are often invited to take part in events focusing 

on training of judges in the area of competition law (with respect to their independence). A mid-term 

training of judges in Com-munity competition law is planned for the future, in which the Office would 

no doubt participate as a natural domestic partner.   

To sum up, the Czech Republic has an experience with both one level, strictly specialised, and 

centralised jurisdiction of courts in competition matters (till 2002), on one hand, and system of two-

level, non specialised and partly decentralised jurisdiction, on the second hand. Both systems have 

their pros and cons. Due to the complexity and low frequency of competition cases, some 

specialisation might be necessary. However, at the same time, if the specialisation is too intensive (so 

that there is only one senate deciding all competition cases), there might be a risk of dominance of a 

single approach without any real possibility to seek remedy. In such cases, there is certain risk of 

subjective point of view of an individual judge, which is in some cases hardly separable. The right of 

both parties (incl. the competition authority) to appeal the decision of first instance court seems to be 

vital feature. In addition, we think, that at least at upper instance, the competition cases should be 

distributed among more senates in order to prevent possible monopolisation of thinking in 

competition issues.  

Recommendations 

 Multi-instance judicial review of competition authority´s decisions is in the interest of 

undertakings  

 Special competition senate within the court might be an advantage, but avoid a monopolisation of 

appeals 

 Relatively long time that it takes for cases that reach the courts to be finally decided seems to be 

an obvious phenomenon, occurring in many countries 

 Try to establish a partnership with judges, share experience with them, participate in their 

training and invite them into the expert debates on the competition matters. 

1.6. Resources  

Every competition agency encounters budget problems. A new competition agency may be especially 

vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 

agency’s mission.  

10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 

activities? Did it have resources to grow in subsequent years? If you felt that your budget was 

inadequate what strategies did you employ to try to increase it?  
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In the chart below there are financial resources destined for the Office from the state budget and 

numbers of employees in selected years. 

Year Approved budget  
(in millions of CZK) 

Number of  
employees 

1992 16 645 52 

1996 35 476 98 

2008 142 000 126 

 

It is evident that the Office did not have sufficient financial resources at the beginning of its activities. 

While in 1996 the budget for almost 100 employees amounted only to 35.5 million CZK, in 2008 it is 

142 million CZK for 126 employees. It is possible to say that the current budget of the Office is 

comparable with standard budget of similar state authorities.   

Personal resources to begin the agency activities were sufficient in their number, but the expertise 

lacked. Knowledge of competition was missing in the Czech Republic in general and moreover many 

employees were new graduates from universities. This perception of the Office as the time-limited 

starting point after graduation and also rather strict working environment caused high rate of 

fluctuation for many initial years, bringing about inconsistency of practice. Only in last few years 

(under new management) the situation has improved – by introduction of better working environment, 

more competence on lower decision-making levels, better perception of the Office in public 

(openness) etc.    

1.7. Independence  

A competition agency should be independent as much as possible from other parts of government and 

from special interests, whether in terms of budget, management or law enforcement.  

11. As a new agency, did you feel that you had sufficient independence? If not, what were the reasons, 

in your opinion, and what did you do about it?  

The Czech Office for the Protection of Competition commenced its activity on 1 July 1991. The 

Office was seated in Brno, not in Prague, the centre of all state administration bodies, which should be 

a declaration of independence of the new competition authority’s decision-making. In 1992 the Office 

was replaced by the Ministry of Economic Competition. The change was justified by the then running 

economic transformation, and, above all, by the role performed by the Ministry in the privatisation 

process, because thus the Ministry was allowed to interfere more effectively through its activity in the 

privatisation process. 

At present the protection of competition in the Czech Republic is institutionally secured by the Office 

for the Protection of Competition in Brno. The Office began its activity under this name from 1 

November 1996, following the activities of the former Ministry of Economic Competition, whose 

competences were preserved in full.  The Ministry was transformed into the Office after parliamentary 

election in June 1996, when changes in the structure of central bodies of state administration were 

decided. The institutional change brought about the establishment of an independent competition 

authority. 

The Office is the central body of state administration, fully independent in its decision-making 

activities; none of the bodies of state administration, including the government, can interfere with the 

decisions of the Office and political control over its decisions is out of the question. The Office, 

however, is bound by governmental regulations assigning both legislative and non-legislative tasks to 

it. The Office is headed by the Chairman, appointed by the President of the Czech Republic on the 
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proposal of the government. The Chairmanship is terminated when the Chairman resigns from his 

function, when his term of office expires, when he is divested of his capacity to legal acts or when he 

is found guilty of an intentional criminal act.  

The Office proved its independence within the course of several merger cases review that stemmed 

from the privatisation decisions of the Government. For example, in 2002, the Office conditioned the 

approval of merger of ČEZ/electricity distributors with several substantive structural remedies that 

were non-compliant with the original privatisation project.  

The Office also cooperates with regulatory bodies (energy, telecommunication) but is independent on 

them; the relationship between the Office and regulatory bodies is not regulated by law of the Czech 

Republic. The Competition Act applies to all sectors without exception. Whenever the Office carries 

out investigations in the areas subject to regulation it requires the opinion of the relevant regulatory 

body to the case in question. The regulatory body stand-points are non-binding regarding the 

decisions of the Office, just serving as a one of support materials for final decision in the case. 

According to the administrative procedure, each legal opinion expressed in the Office decision must 

be duly justified.  

The above description shows that the Czech competition authority has all the prerequisites for a 

completely independent agency. Its initial status of a ministry was required by the general situation in 

the Czech industry undergoing privatisation in many sectors. 

1.8. Conclusion  

12. State (a) the five most important actions that you would recommend to a new competition agency 

to ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid.  

See recommendations at the end of each chapter above. 

Some general recommendations in conclusion: 

 Raise Public awareness of competition rules and the importance of their enforcement. Keep both 

general and expert public informed about the actions and decisions of the competition authority. 

Promote expert discussion with private sector about the various concepts of competition policy, it 

provides you with necessary feedback. 

 Establish good relations with other state authorities in order to implement efficient competition 

advocacy, but keep independence of the competition authority.  

 Get in touch with more advanced and experienced competition authorities and international 

organisations focusing on competition in order to learn the best practice and avoid pitfalls they 

have already avoided.  

 Create flat organisational structure (not too many managing levels) providing space for 

communication among individual departments and employees and get ready for flexible changes 

if needed.  

 Create internal environment which gives the staff incentives to stay with the authority or attracts 

experienced professionals, avoid excessive fluctuation. 
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CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

 

--El Salvador-- 

 

1. Countries that have been actively enforcing a competition law for a relatively short time  

1.1. Organising your agency and preparing for work  

This is a unique point in the life of a competition agency – creating a new organisation and preparing 

it to enforce a new law. Necessary tasks include recruiting senior officials and professional and 

administrative staff, obtaining office space and equipment, setting goals and priorities for the initial months 

and years, establishing internal procedures and creating regulations and guidelines implementing the new 

law.  

1. Describe how you conducted this organisational phase. What went well, and what didn’t?  

In the organisational phase a competition expert, former president of a competition agency in Latin 

America, was hired to prepare the procedures, regulations, guidelines, and the operational plan for the 

first 5 years of the competition agency. This plan has been followed with certain amendments due to 

the experience gained in the first 3 years of operation. These activities were done 6 months before the 

Competition Law entered in force and the competition agency initiated operations.  

Recruiting the staff was one of the main challenges due to the lack of knowledge on competition 

matters in the civil society. In Universities, competition was not taught so the profile of the staff was 

set with very specific experience and skills that would facilitate them to comprehend competition 

policy. Also, a training plan was created so that the officials would get the sufficient skill to achieve 

their objectives.  

The guide given by the consultant was helpful and showed the pathway to the group in charge of 

creating the competition authority. 

1.2. Competition culture and competition advocacy  

Establishing a competition culture in a country new to competition enforcement – creating in the 

public awareness of and support for competition policy and the work of the competition agency – is vital to 

the success of a competition policy. In countries new to competition policy such a culture does not exist, 

and the competition agency performs an important educational role in helping to create it.  

2. Describe the efforts that your agency made in its first years in promoting a competition culture in 

your country. Did you have any measurable success? What resistance did you encounter?  

One of the Superintendence’s first tasks in 2006 was to prepare a five year plan for the period 2006-

2010. The plan emphasised on competition advocacy, especially that relating to educating the public 

about competition policy. The Superintendence made a conscious effort at the beginning of its work 

to concentrate on the advocacy function, and the results have been impressive. There are both 

advisory and educational aspects to competition advocacy. The advisory function involves providing 

comments and recommendations to other parts of government, especially sector regulators, on their 

policies that affect competition. In executing its educational responsibilities, the competition agency 

interacts with the public in various ways for the purpose of fostering an understanding of competition 

policy and support for the agency’s agenda. The Superintendence has been active on both fronts. The 

agency continues to devote significant resources – currently about 40% – to competition advocacy. 
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The Superintendence encounters the public in a variety of ways: by means of press releases and 

articles written by staff members. Also, the Superintendent and her staff members often appear before 

groups of interested persons to explain and discuss the Competition Law. In any given month there 

are between two and eight such events. A component of the competition advocacy is to have meetings 

with representatives of various business associations, individual businesses, law firms, government 

agencies and superintendence, in order to explain the Competition Law or relevant cases. The 

Superintendence has been especially active in the university community. In this sense, it has entered 

into co-operation agreements with three universities providing for internships at the Superintendence 

for students in law and economics. Moreover, representatives of the Superintendence regularly 

conduct lectures and seminars at universities and schools. The Superintendence has also been working 

with judges. It participates in the country’s judicial training centre, where it offers workshops on 

competition topics. The judges welcome such training opportunities. Also, the Superintendence has 

done a workshop for the staff of the Acquisitions and Contracts Units of Governmental Institutions on 

bid rigging. For the competition advocacy program, the cooperation with other competition agencies 

has been fundamental to provide the workshops, some of them given with the support of members of 

outside highly respected agencies.  Moreover, the institutional web site is quite complete.  

ACTIVITIES 2006 2007 

Competition Law presentations 65 66 

Opinions  9 4 

Recommendations on Public Policy 9 22 

Training activities 31 26 

Consults about the Law and Mergers  6 7 

Agreements with Regulator Entities and the Academic Sector   5 7 

Agreements with counterparts   0 7 

Monitoring 2 5 

Sector Studies 5 6 

Participation in Regional Forums (C.A.) 0 1 

Organisation of International Forums  1 1 

 

Resistance 

Still, despite this level of activity by the Superintendence, anecdotal evidence suggests that the public 

is mostly uninformed about the Competition Law and the activities of the Superintendence. This 

seems to be true in the business community as well, except possibly at the level of the largest 

companies. It is difficult to think of any aspect of the Superintendence’s advocacy programme that is 

lacking. That knowledge about competition policy and the competition agency has not yet penetrated 

to a deeper level within Salvadoran society is probably a function of two things: time – the agency has 

been active for less than three years; and a lack of important cases instituted so far by the 

Superintendence. The second is also a function of time – with effort more cases will come – but it also 

points up an indisputable fact about competition advocacy: it cannot be fully successful in the absence 

of credible enforcement by the competition agency. Despite a vigorous competition advocacy 

programme by the Superintendence a competition culture is not well established in El Salvador. One 

area that has not been fully developed in this regard is the interface between competition policy and 

consumer protection. Consumer protection is popular in El Salvador. In this sense, the 

Superintendence has proposed to the Defensoría del Consumidor that the two develop a working 

relationship, but the Defensoría has not yet responded. 
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1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements  

Prosecuting conduct investigations and cases can be difficult at first. Both the competition agency and 

the business community are unfamiliar with the legal and evidentiary standards that the law has created, 

and investigators lack important experience in developing cases of this kind. The investigation tools (fact 

gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not be 

adequate for the task. Case handling procedures may be cumbersome and inefficient.  

3. What problems did you encounter in investigating and prosecuting abuse of dominance and non-

cartel restrictive agreements in your early years, and how did you address them? What were your 

successes, and what factors can you identify that contributed to those successful outcomes?  

4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 

address them? How long did it take for your anti-cartel programme to begin to show results?  

Even though the agreement amongst competitors is typified as an anticompetitive practice, the 

Competition Law only established the possibility to carry out inspections where the economic agents 

were notified 24 hours in advanced that the inspection was going to be done. It was not until 

November 2007 with the amendments to the Competition Law that the competition authority was 

provided with necessary tools to fight cartels. Said amendments strengthen the competition authority, 

vesting it with the power to carry out dawn raids with previous judicial authorisation and incremented 

fines, allowing the imposition of significant fines on cartels operators. In addition, the aforementioned 

amendments created the possibility to develop a leniency program, which is one of the tasks that the 

Superintendence is currently working on.  

The first cartel investigation initiated on April 1
st
, 2008 after detecting certain traces of evidence. The 

investigation lasted 5 months, finalising with the final resolution pronounced by the Board of 

Directors.  

1.4. Mergers  

Some countries, especially those with small economies, elect not to incorporate merger control into a 

new competition law. They conclude that it would require too many resources compared to the benefits to 

competition that could result. They may plan to begin merger control at a later time. Most countries do 

adopt merger control at the beginning, however. For some the initial phases of this programme proceed 

relatively smoothly. Others, however, encounter problems associated with inefficient review procedures, 

over-inclusive notification regimes or uncertain application of substantive rules.  

5. If your new law did not provide for merger control, have you encountered any problems because 

you don’t have this power? What are the benefits to you, if any, of not having merger control?  

6. If you have merger control, did it cause resource problems for you in your first years of operation, 

that is, requiring you to spend more resources on merger review than you thought efficient? If so, 

what did you do about it? If not, how did you avoid this problem? 7. If you have merger control, was 

it an important and useful part of your agency’s activity in its early years? What were your successes 

in implementing your merger control programme? Your problems?  

Our law did provide merger control from the beginning. In the first year of operation merger control 

was just another part of the normal duties of the technical staff. In that sense, no dedicated or special 

resources were devoted to this activity, even though in that year the agency had to deal with very 

important and difficult mergers in the financial sector. It is important to mention that one key figure 

on the law that helps to reduce the burden of notifications and to avoid devoting too many resources 
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to this activity is that the notification thresholds were set at high levels, which has had the salutary 

effect of limiting the number of notifications. 

Merger control has been an important part of the agency’s activity. In the number of files opened, 

there is a small difference between the number of cases opened in order to investigate an 

anticompetitive practice and the number of merger notifications. As aforementioned, the agency had 

to deal with important mergers in the financial sector, electricity, telecommunications and others non 

regulated sectors, without any problems with the economic agents so far. However, the 

Superintendence has encountered a related problem, the government agency in charge of registering 

corporate mergers (but not asset acquisitions) has required the applicants to obtain from the 

Superintendence a certificate that the transaction does not have to be notified, or that, if notified, it 

was approved. In the case of non-notifiable mergers, this has placed upon the Superintendence a 

burden of examining mergers that it would not otherwise have had to look at. At the writing of this 

report, the Superintendence is in negotiations with the registry on this matter. Its position is that the 

burden of failure to notify should be on the parties to the transaction, not on the registry or the 

Superintendence. 

1.5. Judicial appeals  

In most countries decisions of the competition agency can be appealed to the courts. Judicial systems 

vary across countries. In some, competition cases are appealed, at least in the first instance, to a court 

having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 

cases. In others, competition cases are heard by courts of general jurisdiction. While in some countries the 

judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 

major impediment to the efficient and effective enforcement of the competition law. Judges may be 

unfamiliar with the principles of competition analysis. The competition agency may find itself losing an 

unacceptable number of its cases in court. The judicial process may take much too long, effectively 

frustrating enforcement of the law.  

8. Can decisions of your agency be appealed to the courts? If so, have you been satisfied with your 

rate of success in court cases? With the amount of time that it takes for cases that reach the courts to 

be finally decided? If you have encountered problems, what are the reasons for them, in your 

opinion? To the extent that you have experienced success, what factors contributed to it?  

9. Did your agency develop a programme for interacting with judges and helping them to become 

familiar with competition analysis? If so, please briefly describe.  

Judicial appeals and final case resolution are currently the main problems the Superintendence is 

facing. Appeals of the decisions of the Superintendence, as well as all of the administrative bodies, are 

made directly to the Administrative Chamber of the Supreme Court (specifically, Sala de lo 

Contencioso Administrativo). The Chamber’s decision cannot be appealed to the plenary Court, but if 

there is a constitutional issue raised in the case it could be appealed to the Constitutional Chamber, 

under a procedure known as amparo. 

From the nine (9) cases that the Superintendence has resolved only one (1) has not been appealed 

before the Supreme Court. The rest of the cases were appealed and from the cases that are in judicial 

review not one has been finally decided. The cases in the Supreme Court can take years, suspended in 

some form the decision of the Superintendence until its final ruling.    

The Superintendence continues strengthening the efforts in this area: educating and training judges, 

working closely with the Attorney General, who participates in Supreme Court cases and enforces the 
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Superintendence’s orders, and providing well reasoned arguments and pleadings to the Supreme 

Court.  Also, as a component of the competition advocacy activities, the Superintendence participates 

in the country’s judicial training centre, where it offers workshops on competition topics. The judges 

welcome such training opportunities, and also the presentations on competition law and regulation 

that are given by the staff members to explain and discuss the competition law. 

1.6. Resources  

Every competition agency encounters budget problems. A new competition agency may be especially 

vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 

agency’s mission.  

10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 

activities? Did it have resources to grow in subsequent years? If you felt that your budget was 

inadequate what strategies did you employ to try to increase it?  

When initiating its operations, the Superintendence set forth its priorities in the Operational Plan 

2006-2010. In this effort a budget was elaborated but there are guidelines for all government 

institutions were a budgetary cap is set for every institution. The Superintendence relies on the Central 

Government budget even though the competition agency is an independent institution. In this sense, 

due to the scarcity of financial resources, the Superintendence has had to look for international 

technical assistance to be able to achieve the objectives set forth in its Operational Plan. 

The Superintendence’s resource situation is not precarious, but there are improvements that could be 

made. The Superintendence’s budget is substantially less than that of other Salvadoran agencies 

considered to be its peers. The agency’s budget in 2006 and in 2007 was equal, and it was increased in 

2008. However, with the restrictions set forth in the Ministry of Finance´s guidelines for executing the 

budget have prevented the agency from spending its full allotted amount. In 2008 there was a 

government-wide 10% reduction in the amounts that could be spent on goods and services – non-

salary expenses such as computers. A further restriction is that the Superintendence can spend only 

65% of its budget on personnel, which has constrained its ability to hire staff, by far its most 

important input.  The amount allocated in 2008 as Superintendencia budget is US$1,829,162. The 

Superintendence has been notified that its budget for 2009 is US$1,894,135.   

The Superintendence’s agenda is broad, and its leaders ambitious. The accomplishments, especially in 

competition advocacy have been significant, however, more resources are required as the agency 

becomes more intensively involved in case work.  Still, there are positive aspects to the 

Superintendence’s resource situation. It seems to have adequate office space and equipment for the 

size of its current staff. Most important, its staff, while young, is widely considered to be capable and 

hard working. Its current Superintendent is highly respected, as is the Board of Directors. And the 

salary levels for superintendencies are higher than those in the central government, except for the 

Board of Director fees. These rates compare unfavourably with those in other superintendencies. The 

institution has capable staff that it requires to fulfil its broad responsibilities under the competition 

law, however it must have the capability to attract and retain qualified professionals and provide them 

with the support that they require. 

Considering what the Superintendence has accomplished in its three years of existence, it cannot be 

said that resources were a serious constraint. The Superintendence has demonstrated its efficiency in 

using the resources that it has, and the Superintendent is adept at attracting funding from outside 

sources for special projects. The Inter-American Development Bank has been a principal source of 

outside funds for this purpose.  
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1.7. Independence  

A competition agency should be independent as much as possible from other parts of government and 

from special interests, whether in terms of budget, management or law enforcement.  

11. As a new agency, did you feel that you had sufficient independence? If not, what were the reasons, 

in your opinion, and what did you do about it?  

The Superintendence of Competition was created as a “publici juris” Institution, with a legal status 

and its own equity. It is a technical institution with administrative and budgetary autonomy to exercise 

the attributions and duties, as stated on Article 3 of the Competition Law. The Superintendence of 

Competition is one of several independent superintendencies in El Salvador. Although the institution 

is part of the executive branch; it has a separate budget, which is submitted through the Ministry of 

Economy to the Ministry of Finance. 

The agency is independent on both, the budgetary aspect and the decision making process, of course 

always in the frame of the governing set of laws.  

1.8. Conclusion  

12. State (a) the five most important actions that you would recommend to a new competition agency 

to ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid.  

By the experience in these three years of the activity of the Competition Superintendence in order to 

ensure a successful start in the competition defence and promotion, we can recommend to a new 

competition agency to do and/or obtain the following:  

1. Reasonable work plan for the first stages of the institutional work and with adequate human and 

budgetary resources for the activities to be implemented. The human and monetary resources 

should properly meet the needs, quantity of work, and goals of the institution, in order to fulfil 

the Superintendence´s responsibilities under the law; 

2. Complete independence of the competition institution in the following areas: decision making 

and budgetary area; 

3. Insure coherence of public policies; 

4. Promptly develop an effective competition advocacy programme with the Judicial Branch, 

universities and governmental institutions; 

5. Investigative powers, especially against cartels.  

On the other hand, by our experience we consider that the five pitfalls that a new competition agency 

should avoid are: 

1. Free merger notification. 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Hungary-- 

1. First, here is an introduction to draw up a general background, including the most significant 

factors determining the big picture. The Hungarian Competition Authority (Gazdasági Versenyhivatal, 

hereinafter referred to as GVH) started its operation in 1991, and therefore – for the purposes of this 

roundtable discussion – it falls into the category of agencies that have been actively enforcing competition 

law for a relatively short time. 

2. The development of the GVH between 1991 and 2009 has been a long and gradual process: 

sudden leaps might happen, and they might be true in terms of output, but usually did not represent the 

nature of input needed to achieve them, since as a general rule they were based on lengthy preparations. 

This almost two decades included shorter time periods with different characteristics. In this submission the 

development process is divided into two main stages. Stage one – from 1991 (and actually from an earlier 

date) until around 1999 – was a start up phase under the turbulent conditions of economic transition and a 

deep recession. Stage two – between about 2000 and 2008 – is a more mature phase where international 

integration in general, and accession to the EU in particular, has somewhat different and more important 

effect. 

3. Transition – from a socialist planning and command economy to a market economy – together 

with severe downturn (partly due to structural changes of the transition, partly due to macroeconomic 

unbalances accumulated in the 1970’s and 1980’s) determined the socio-economic environment of the 

GVH and its activity. While Hungary avoided “shock” therapy, its transition was relatively fast, with a 

great emphasis on privatisation, foreign direct investment and trade liberalisation. While the direct 

“effects” of transition gradually calmed down by stage two, the legacy of the previous socio-economic 

regime still has indirect effects, for example regarding attitudes towards the choice between market process 

and paternalism. Also, certain decisions made or arrangements set up (not necessarily in the best possible 

way) during transition, still exist or have consequences. 

4. International organisations and foreign sister authorities have always been around and, in various 

stages and forms, played an important role in the development of the GVH and of the Hungarian 

competition law. Most of the time this manifested in technical assistance programs and other forms of co-

operation. Sometimes however, the influence was based on power
1
, either for the better or worse. The 

GVH continuously has had the attitude to learn and incorporate foreign best practices. However, this has 

always been accompanied with the intention to adopt rather than simply to copy. 

5. The GVH has never tried to create a special regime or line of competition policy (designed for 

example for small economies or for economies in transition). Instead, the GVH, from the very first 

moment, always pursued to apply mainstream best practices. Presumably, this was not hundred percent 

done in all cases. Also, depending on the circumstances, the same set of general principles may lead to 

different outcomes in different countries. As part of this approach, the Competition Act of 1990 was a 

basically full-fledged competition law, covering mergers, abuse of dominant position and restrictive 

agreements including cartels, containing relatively strong information gathering powers (and inspired 

significantly by EU and German examples). 

                                                      
1
 For example, allegedly in the late 1980’s – when due to severe macroeconomic difficulties, the Hungarian 

government needed very much their help – the insistence of the IMF and the World Bank urged Hungary to 

introducing a proper competition law and establishing an independent competition authority. At that time it was 

critical in making the necessary political decision. 
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1. Organising your agency and preparing for work 

This is a unique point in the life of a competition agency – creating a new organisation and preparing 

it to enforce a new law. Necessary tasks include recruiting senior officials and professional and 

administrative staff, obtaining office space and equipment, setting goals and priorities for the initial 

months and years, establishing internal procedures and creating regulations and guidelines implementing 

the new law. 

Q1. Describe how you conducted this organisational phase. What went well, and what didn’t? 

Stage one 

6. The GVH as an organisation was created from a part of the price office, one of the main 

institutions of the previous state run economic model. This way, the personnel, the premises and other 

facilities of the part of the price office in question, were transformed into those of the GVH. Also, the first 

president of the GVH previously was the president of the price office. Only very little part of the staff did 

not have an earlier price office experience and this remained so for several additional years. 

7. Well before the Competition Act of 1990 was passed by Parliament or even drafted, the price 

office initiated preliminary preparation for launching competition law and its application in Hungary. This 

composed extensive research (including study visits to and desk research of various, mainly European 

jurisdictions) covering substantive as well as procedural and institutional aspects and discussions. The 

work was done partly by price office staff, but mainly by individuals with an academic background. This 

resulted in a body of professional knowledge and common understanding that served as the principal 

professional basis of designing the Competition Act and the GVH. (This body of knowledge had a longer 

lasting impact, since it remained the major source of domestic professional knowledge for several years.) 

8. One corner stone idea was to break away from “price office legacy”, especially price office like 

practice and way of thinking, including the tendency to regulate prices or making industrial planning. The 

determination was so serious that all in all it prevailed against the odds, sometimes perhaps even in a 

controversial manner – like avoiding price regulation in excessive pricing cases with fining without saying 

what would be the lawful price. Still, perhaps some elements of price office mentality survived in an 

unrecognised way longer than one would have expected. 

9. About half of the members of the Competition Council – an independent body inside the GVH 

which takes decisions in law enforcement – were also previously senior officials of the price office. The 

other half had a judicial background since they were active judges previously at various courts. The latter 

group proved to bring a strong court like attitude and a black letter approach that had a big impact on how 

the Council designed its ways of operation in any respect. 

10. For law enforcement, the GVH did not have explicitly identified goals and priorities other than 

having good law enforcement and setting up its technical (basically procedural) conditions
2
.  In fact, for 

various reasons – probably to a large extent historical reasons and legal traditions – the mere idea to have 

priorities or discretionality in law enforcement was regarded by many as dangerous and suspicious, not 

compatible with the rule of law, or against the principles of good administration. Neither the Competition 

Act encouraged setting priorities, for example, the GVH needed to investigate thoroughly every complaint. 

As a consequence, law enforcement became complaints driven, with insufficient resources for launching ex 

officio cases or dealing with supposed priority areas. Internal procedures were designed and several 

                                                      
2
 For competition advocacy however, the GVH had priorities and strategies. The two priority areas were privatisation 

and trade liberalisation (see also section B). 
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manuals were prepared, but the GVH did not issue guidelines (which again, were regarded by many the 

same way as setting priorities). 

11. On the other hand, the GVH was quite open to pick up the mainstream approaches and doctrines 

and to do its job accordingly. For example it recognised and emphasised the importance of entry (as 

opposed to the relying on mere market shares) in the analysis, or in general the pre-eminent role of 

economics in competition policy. In this respect, various technical assistance programs (mainly by the 

OECD, and by the US federal competition agencies – and at this stage to a somewhat smaller extent – by 

the EU Commission) provided a great input for the mainstream of competition policy. 

12. At the end of the day, a relatively “conservative”, or cautious, i.e. not really activist law 

enforcement developed, concentrating on abuse of dominant position rather than joint ventures or cartels. 

13. Certain consumer protection responsibilities (deceptive advertisements) were also allocated into 

the portfolio of the GVH. This function provided a large share of the case-work, and was regarded as an 

important one which is actually part of a competition mission (not a consumer protection one). 

Nevertheless, neither the idea of realising synergies between the two functions, nor that of a substantive 

integration emerged. 

Stage two 

14. By the end of the 1990’s, many important attributes were on the right track, and several inner 

conditions for further development were provided. Still, the understanding of some substantive as well as 

procedural concepts was far from sophisticated. Also there were still a lot to be improved in terms of 

transparency, strategic directions, priority setting, enforcement record structure. One could compare this 

situation to the case of the half empty vs. half full glass. 

15. From of 1999 the new president initiated major, often long term reforms in several areas. Of 

these, probably capacity building efforts were the largest and most successful. As a consequence, over the 

years the GVH, among others: 

a) became more active and much more successful in fighting secret hard core cartels by setting up a 

cartel section and getting proper staff and training to it; 

b) tried to focus more on exclusionary rather than exploitative abuses; 

c) increased the quantity and quality of both empirical and economic analysis by trainings and 

surveys and especially by hiring a Phd IO economist as a chief economist; 

d) improved professionalism in general within the organisation, partly by providing various 

trainings for the staff; 

e) extended the competition policy toolkit to cover sector inquiries and launched sector inquiries in 

important industries of electricity, mobile telephony, retail banking and media (see also 

paragraph 27); 

f) issued guidelines to provide greater predictability (for example on fines) and documents 

describing the competition policy philosophy of the GVH (including mission statement a 

fundamental principles); 

g) set up a Competition Culture Centre (see also paragraph 31); 

h) refined certain parts of its institutional arrangements including changing the terms of the 

members of the Competition Council into a fixed 6 years term (from an indefinite employment 

relationship); 
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i) made efforts to reach out to judges (see also question 9). 

16. These developments were complemented by refinement of procedural rules related to, for 

example, deadlines or complaints handling. These – as well as many other initiatives – required 

amendments of the Competition Act, which was indeed modified several times (one time even fully 

replaced by a new Act) both in stage one and stage two by Parliament. 

17. Foreign experience was still a key source of inspiration, but in this period the European 

Commission played a much more substantial role, both in absolute and in relative terms. Also, the nature 

of interactions with sister authorities and international organisations shifted from basic technical assistance 

towards more sophisticated assistance and co-operation. For example the GVH was a partner, rather than a 

simple recipient in technical assistance programs provided by the OECD, the US or the EC for Balkan and 

other Eastern European countries. Another example is the CECI (Central European Competition Initiative), 

where the GVH and other competition authorities in the region meet to share experience and discuss 

particular issues with the participation of officials from DG Comp and/or older EU Member States 

competition authorities. 

18. The process of Hungarian accession to the EU was not only the most fundamental development 

in this period, but also a continuous and crucial driving force behind many of the developments mentioned 

above. It also gives an example of the shift from basic technical assistance to co-operation, in this case 

within the European Competition Network. 

19. The OECD regulatory reform review of Hungary in 1999 also had significant impact on the 

“development agenda” of the GVH. Competition policy in Hungary, including the whole activity of the 

GVH was peer reviewed and recommendations were made. The review (both the mission in Hungary and 

the report prepared on that basis) was not only of high quality and thorough, but also was carried out at the 

right time (at the beginning of stage two) to make a difference. In addition, it gave ammunition to be used 

in lobbying at non-GVH decision makers for their support. 

20. Although neither of developments listed in paragraph 15 had perfect results – what is more, at the 

time being, some of them in fact might be on half way only – by the end of stage two the GVH became a 

significantly more effective and capable agency, almost in every respects. Getting more mature, the GVH 

increased substantially the fines imposed on firms infringing the Competition Act, which also improved 

recognition and repositioned the GVH and competition law in terms of importance – as a result, business 

and other stakeholders seem to take the GVH more seriously (including criticising it more seriously when 

there is a debate). 

21. Most recent developments, perhaps beyond stage two, which worth mentioning include: 

a) efforts to modernise the GVH’s consumer protection activity both in terms of substance and in 

terms of organisation in a way which also supports greater synergy between its antitrust and 

consumer protection functions; 

b) a more active and an increasingly autonomous activity in providing technical assistance by the 

establishment and operation of the OECD-Hungary Regional Centre for Competition in Budapest 

(RCC) through which the GVH is even more active in providing technical assistance and by 

involvement in EU twinning (technical assistance) programs for Ukraine and Cyprus; 
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c) a longer term strategy and management development program, launched in late 2008, with the 

aim of improving GVH capability to perform as an organisation
3
.  

2. Competition culture and competition advocacy 

Establishing a competition culture in a country new to competition enforcement – creating in the 

public awareness of and support for competition policy and the work of the competition agency – is vital to 

the success of a competition policy. In countries new to competition policy such a culture does not exist, 

and the competition agency performs an important educational role in helping to create it. 

2. Describe the efforts that your agency made in its first years in promoting a competition culture in 

your country. Did you have any measurable success? What resistance did you encounter? 

22. Within the area of non-enforcement activities, the GVH distinguishes between competition 

advocacy and the building of a competitive culture. In GVH jargon the former refers to efforts to make the 

design or realisation of public policies, especially regulations, more competition friendly, while the latter 

covers efforts to improve general competition and competition policy awareness, to increase the 

acceptance of competition, and to support the work of the academia in competition policy issues. 

Competition advocacy 

23. Competition advocacy was always a very important element of the GVH portfolio. Perhaps it was 

even more so (certainly in relative terms) in stage one, when competition advocacy was a stand-alone, 

almost separate exercise, rather than one that integrated with law enforcement efforts. Though case 

handlers also were involved, it was nevertheless performed mainly by a dedicated staff which was also 

responsible for policy issues and theory. The Competition Council was extremely rarely involved. 

24. The GVH followed a twofold policy in competition advocacy. On one hand, it applied 

“competition policy imperialism”, expressed by that time president of the GVH as “everything in transition 

[in economic policy] is competition policy”, so the GVH must be listened (and ideally taken seriously). 

The underlying thought was that when designing the fundamental institutions of a market economy – 

which would later determine the operation of markets and therefore the conditions of competition – 

competition concerns should be taken into account
4
.  On the other hand, the GVH showed extreme 

flexibility: it regarded its own position as one representing only a fragment of the whole picture, and 

basically avoided confrontation by declaring that proper balancing is solely up to the policy maker, who 

bares also responsibility. 

25. In stage one, the priority areas for competition advocacy were privatisation and trade 

liberalisation, even if regarding the latter the GVH had a relatively modest role in strategic decisions since 

they were already determined by international agreements. Sector regulations, especially on entry and 

pricing were also regarded important but disperse. In the second half of stage one, the issue of “regulated 

industries” or “natural monopolies” emerged. 

26. It is difficult to measure the success of competition advocacy. There were successes, but mainly 

in cases where the GVH was involved already from the beginning of the process, especially regarding 

                                                      
3
 As part of this program, the OECD Competition Division was hired by the GVH to make a complex management 

evaluation of the authority and to hold management seminar for GVH senior officials. It used an experimental 

methodology, which it developed for assessing competition authorities. 

4
 For example the GVH advocated in relation to draft legislations like the one on bankruptcy, or non-profit 

organisations. 
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privatisation transactions. Competition advocacy was probably more effective than enforcement in several 

ways – it yielded more competitive achievements, also provided better visibility and more widespread 

reputation within the administration. The twofold approach also had advantages: the GVH managed to be 

involved in many of the “big” or overall issues and in a way that made understanding and some influence 

possible, while avoided to become an obstacle in the eye of economic policy decision makers in difficult 

times. Mainly this approach and quality work were (rather than its enforcement record) what gave 

credibility to GVH advocacy. 

27. In stage two, in terms of general results (including reputation, etc.), competition advocacy 

remained important in absolute terms but gradually less significant in relative terms, so the practical 

significance of advocacy and enforcement became more balanced. The privatisation process was mainly 

over, while first natural monopoly regulation and later EU type market opening issues in telecoms and 

energy (and with a lesser intensity in transport) became dominant. In addition, issues like attempts to 

regulate supermarkets alleged abuses with their alleged buyer power such as the prohibition of sales below 

cost were raised periodically. Sector inquiries provided the GVH with a substantial portion of its 

competition advocacy issues, proposals and a solid basis for arguing on those proposals. 

28. Advocacy efforts of the GVH became more focused, more persistent and more sophisticated. 

GVH competition advocacy also became more integrated (consistent and sometimes even combined) with 

law enforcement both in terms of substance and procedures and in terms of institution (since case handlers 

are much more heavily involved than in stage one). It is also backed by a better enforcement credibility 

now. Still, it is possible that, for other reasons, competition advocacy did not become more successful, 

even so, the representation of competition policy considerations in key areas is constantly provided. 

Competition culture 

29. The idea to support competition culture was always present within the GVH in some form. 

Already in stage one (actually from day one) it was clear for the GVH that competition law, including its 

underlying philosophy, was something new and that raising awareness – especially of business and lawyers 

– was important. The GVH was extremely open for those knocking on the door: university students, 

scholars, researchers, journalists could consult very extensively with senior officials or received materials 

sometimes ready made for them by the GVH; GVH officials were happy to accept invitations for 

conferences and other events to deliver speeches and presentations for a great variety of audience. The 

GVH was a founding member of the Hungarian Competition Law Association
5
 – the only significant 

professional organisation in relation with competition law in Hungary) in the early 1990s. The GVH also 

experimented with issuing leaflets and launched a website in the end of the period. Nevertheless these 

efforts were never really systematic, many of them were not active, the GVH had not significant resources 

for them either. 

30. In stage two, the building of competition culture received substantially more attention and 

resources. As a consequence, the GVH started to deal with it in a more structured way. For instance, more 

and better leaflets were issued, the website was made to be more informative and sophisticated, the GVH 

was involved in certain professional events on competition policy. Also a series of questionnaire-based 

surveys on competition awareness was started. 

31. As a continuation of this trend, most recently the GVH established its Competition Culture 

Centre, a sort of subsidiary of the GVH dedicated to deal with its competition culture affairs. The activity 

of the Centre is complex and covers all areas of competition culture from propaganda and consumer and 

                                                      
5
 The Hungarian Competition Law Association is a Hungarian branch of the LICD (Ligue Internationale du Droit de 

la Concurrence – International League of Competition Law) 
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business education to supporting academic research and higher education related to competition policy. It 

is far more extended, its scale is significantly bigger and it is more systematic than earlier competition 

culture building efforts of the GVH. It is financed by a percentage of fines collected in the previous year, 

which is allowed by a 2005 amendment of the Competition Act. 

32. The results of the various competition culture related efforts linked to the GVH (and those of the 

GVH law enforcement and competition advocacy activity in general) vary by areas and target groups. With 

respect to public discussions, citizens and politicians compose one primary target group – their general 

knowledge is somewhat but not much better than previously. They tend to like competition, at the same 

time their understanding on fair competition can be quite far from the one in which competition is fierce 

and can produce winners as well as losers. Only very high profile cases – possibly because their links to 

issues perceived as significant by “traditional” standards, like party financing in highway construction 

cartel cases – have a lasting impression (they are recalled even years later). The impact of such type of 

cases is not always positive in all respect. They might put the work of the GVH in a misguided – for 

example political – context. Also they can provoke reactions that are not helpful from a GVH point of 

view
6
.  Another important group in case of public discussion is government officials. In certain parts of the 

administration officials have a pretty good factual knowledge, or even understanding of competition law 

and policy. In other parts of the administration competition awareness is not really different from that of 

the citizens and politicians in general. 

33. There are some promising results regarding shifting the interest of academic research towards 

competition policy issues. Nevertheless, not all of this interest results in high quality research or 

discussion. Actually the academia has proved to be a hopeful but challenging area for the Centre in recent 

years. 

34. Competition policy and the GVH has a significantly bigger and better quality media coverage 

(primarily in the printed business and political press) now than in stage one. But better representation is 

presumably a consequence of improvement in “sales skills” rather than an increase in understanding of 

competition policy or genuine interest of journalists. In spite of increased presence, there were examples 

when business shouted down the GVH in press. 

35. The more experience the GVH accumulates in competition culture building the more it seems to 

be a very long process, to which a competition authority can only contribute. This is not to say the GVH 

should stop this activity, but measure its ambitions and results by realistic standards. 

2. Conduct cases and investigations – abuse of dominance and restrictive agreements 

Prosecuting conduct investigations and cases can be difficult at first. Both the competition agency and 

the business community are unfamiliar with the legal and evidentiary standards that the law has created, 

and investigators lack important experience in developing cases of this kind. The investigation tools (fact 

gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not be 

adequate for the task. Case handling procedures may be cumbersome and inefficient. 

                                                      
6
 For example a series of big cases, like the motorway construction cartel, led Parliament to strike public procurement 

cartels by criminalising them. However, as a result, fighting these cartels might paradoxically be more difficult for the 

GVH because of co-ordination with police and prosecutors (responsible for criminal cases in Hungary) was not 

paved, whistleblowers were less willing to co-operate with the GVH when the consequences might be as severe as a 

criminal punishment, and the leniency program got a “leak”. 
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Q3. What problems did you encounter in investigating and prosecuting abuse of dominance and 

noncartel restrictive agreements in your early years, and how did you address them? What were your 

successes and what factors can you identify that contributed to those successful outcomes? 

36. All difficulties mentioned under subtitle C have arisen in the practice of the GVH. These 

difficulties influenced enforcement very much. For example cartels were underrepresented in GVH 

enforcement record before the cartel section was established and fact-finding powers were refined. At the 

same time, these difficulties never blocked completely enforcement as such. Active enforcement efforts, 

even if far less than perfect, actually were a precondition to reach improvements. 

Stage one 

37. The GVH was keen to follow mainstream competition policy thinking but this was connected to 

rather general principles (like caution due to the danger of over enforcement, especially in the “noisy” 

environment of economic transition), and it was also limited due to other reasons. Within antitrust, the 

majority of cases were related to abuse of dominance and mergers. (Deception cases also occupied a great 

share within the GVH enforcement record.) Almost all abuse of dominance cases were of exploitative 

types. Beyond the fact, that the Competition Act prohibited (and still prohibits) exploitation by dominant 

firms, this was a consequence of the combination of transition (characterised by economic turmoil with 

high inflation and radical changes in business models), the complaints “straight jacket” (because to start a 

case for each complaints, however minor it was, was mandatory), and the legacy of the previous socio-

economic regime where price control was assumed. 

38. A significant workload was imposed (or self imposed) on the GVH regarding non-cartel 

agreements, especially vertical restraints, even if it was drafting regulations rather than case work. Vertical 

restraints were originally thought to fall within the category of abuse of dominance. (This was so because 

they were regarded not anticompetitive without a dominant position somewhere within the arrangement, 

and also because the first Competition Act defined anticompetitive agreements as agreements between 

competitors.) However, due the process to approximate Hungarian competition law to that of the EU, 

Hungary needed to adopt an EU like regime with its complex block exemption regulations by the end of 

stage one. The GVH nevertheless tried not to copy the existing EU regime, by simply translating the 

various regulations into Hungarian. The reason for this – beyond legal-technical complications – was that 

the GVH (like the Commission itself) regarded it as not fully up to date and it was already under review 

anyway. 

39. Results of stage one were relative but important. The biggest achievement is probably that the 

GVH managed to avoid making harm with too aggressive enforcement. Also, the GVH probably dealt with 

relatively few “strange cases”, like ones on actually contractual debates without real impact on competition 

and consumer welfare
7
.  At the same time, by the end of stage one, it became clear that sooner or later a 

somewhat (but not radically) more activist enforcement would be needed for several reasons, like 

enforcement reputation, better consistency with competition advocacy, and the decreasing danger of an 

active enforcement being over enforcement at the same time. The conditions of this change were provided 

only in part. 

Stage two 

40. By (and during) stage two, the economic transition mostly faded out, the economy became more 

settled, the market economy became more established and the EU accession became a closer reality. 

                                                      
7
 It is true however, that these sort of cases occurred in GVH practice. 
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Against this environment, the GVH with its increasingly mature capabilities and foreign relations aimed to 

join the mainstream, to channel it into the details of its operation
8
.  

41. Regarding unilateral conducts, the principal GVH intention was to make a shift from exploitative 

to exclusionary abuses. This was realised only in part. The GVH intentions did not affect the structure of 

complaints many of which still concern excessive pricing allegations. Launching ex officio exclusionary 

cases required not only will and substantive preparation, but also resources that were preoccupied by 

complaints handling, consumer protection and exploitative abuses. Therefore a shift first assumed time 

consuming structural changes, affecting the legal framework as well as the organisation of the GVH. These 

changes were not fully realised. For example, the complaints “straight jacket” was reduced by amendments 

of the Competition Act, but only modestly. Dealing with exclusionary abuses also raised difficult issues, 

like the relationships between regulation and competition law or the trade offs between minimising type 

one errors vs. type two errors. There is significant development but there are also a lot to do to if the GVH 

wants to achieve the original target. 

42. As far as non-cartel agreements are concerned, in stage two they were positioned in their “right” 

place both in terms of legislation and analysis. This is thanks to a great extent to the reform of EU 

competition law. 

Q4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 

address them? How long did it take for your anti-cartel programme to begin to show results? 

Stage one 

43. Fighting cartels on the one hand has been on the GVH’s agenda (and cartels themselves have 

been prohibited by the Competition Act) from the outset. On the other hand, in stage one – despite the 

GVH had several cartel cases – this fight was not very fierce. In the first years the GVH prosecuted “easy” 

cartels which often were unaware of wrongdoing, announcing their activity, and/or simply maintaining 

their pre-transition course of conduct – including co-ordinations – after 1990. They were treated in the 

usual administrative way – the parties provided the GVH with documents and GVH officials evaluated 

them. This approach continued later when the GVH experimented with the idea of combination of 

circumstantial evidences and economic analysis, but it was not proved to be productive. 

Stage two 

44. It became clear only gradually and only in early stage two that the nature of hard core cartels was 

different from that of other types of cases (including other types of agreements) and that dealing with them 

requires special methods, skills and staff. This recognition led to a capacity building program containing 

the establishment of a dedicated cartel section with the sole task to detect cartels and get proper evidence, 

and lobbying for strengthened investigative powers. Both targets were achieved, and the cartel section 

detected, within a relatively short operation period, several secret hard core cartels. A high percentage of 

them were large cartels operating in important industries – like construction or IT – most often they were 

one form or another of public procurement bid rigging. This was a good – actually better than expected – 

outcome, and so far it is sustained. Nevertheless difficulties have emerged recently. Cartel detection seems 

to become less effective, and while the GVH set up a leniency program years ago, so far it attracted only 

very few leniency applications. 

                                                      
8
 It is intentional using „to follow” in stage one (paragraph 37) and „to join” here. The latter is partly to express 

deeper connection. In addition, it wants to reflect that the GVH is increasingly encountering problems that are also 

discussed internationally, so those discussions are more often „about us” (than they were in stage one). This is not 

limited to issues that are covered by this section of the questionnaire. 
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45. The results of stage two are regarded as great success. Not only large cartels were detected and 

punished and high fines were imposed, but these cases went on to the headlines and gave high profile to 

the GVH too. The key element was the establishment of the cartel section and the preparation for it. 

Refining the GVH’s fact-finding powers was also essential. Paradoxically these powers were quite strong 

also previously on paper, but those elements crucial for cartel detection – like dawn raids – were 

ineffective. It is difficult to identify how much time was needed for this capacity building, since it depends 

on what starting point is chosen, but basically it took 2-3 years from the principal decision and starting 

preparation and design until the first larger case. (This time covers failed attempts and discussions too. The 

underlying idea at the beginning was not obvious at all. Previously there were even misunderstandings 

about what a cartel is – the GVH conceptually and semantically did not really distinguished sharply 

hardcore cartels from non-cartel agreements: they were regarded to belong to the same family, where 

individual assessment of the cases could lead to different solutions.) 

46. Given the recently emerged difficulties in cartel detection, it is risky to predict whether this rate 

of success is sustainable and if so, how. It is possible that the success in stage two was “too great”: the 

GVH – equipped with most recent foreign experience and a new, dedicated and specialised staff, using 

detective like information gathering, state of the art computer forensics and strengthened fact finding 

powers – might have “leapfrogged” Hungarian firms which therefore became more exposed to cartel 

detection until they adjusted their course and increased carefulness. It is also possible that whistle blowing 

dried up as a consequence of the criminalisation of public procurement cartels (see also footnote 6 for 

paragraph 32). 

4. Mergers 

Some countries, especially those with small economies, elect not to incorporate merger control into a 

new competition law. They conclude that it would require too many resources compared to the benefits to 

competition that could result. They may plan to begin merger control at a later time. Most countries do 

adopt merger control at the beginning, however. For some the initial phases of this programme proceed 

relatively smoothly. Others, however, encounter problems associated with inefficient review procedures, 

over-inclusive notification regimes or uncertain application of substantive rules. 

Q5. If your new law did not provide for merger control, have you encountered any problems because 

you don’t have this power? What are the benefits to you, if any, of not having merger control? 

Q6. If you have merger control, did it cause resource problems for you in your first years of 

operation, that is, requiring you to spend more resources on merger review than you thought 

efficient? If so, what did you do about it? If not, how did you avoid this problem? 

Q7. If you have merger control, was it an important and useful part of your agency’s activity in its 

early years? What were your successes in implementing your merger control programme? Your 

problems? 

Answers to questions 6 and 7 are “merged”. 

Stage one 

47. Challenges and difficulties related to merger control were basically the same as in other areas of 

enforcement (see also paragraph 36). While the GVH had a substantial share of merger cases in its 

enforcement record, merger control did not take resources away from other activities. This was so probably 

because merger control in the early years was not very much resource intensive. In the very early years, 

many mergers were privatisation transactions with foreign buyers without ownership presence in Hungary 

– these mergers were not covered by the scope of the Competition Act. While merger control never 
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became a mere rubber stamp exercise, the process mostly remained paper work, with a relatively simple 

analysis, with intelligent guessing on market definition, calculations of certain concentration indicators, 

considering entry easy when no serious administrative barriers (especially barriers to imports) were 

identified and showing openness for vague scale efficiency considerations. This applied for non-merger 

cases too. Another similarity with non-merger cases was the environment – interventionism in merger 

control (and in general) was not regarded as a smart policy in economic transition at least in the period of 

the biggest uncertainties and complex consolidation processes. Many transactions arguably involved 

failing firms (or firms strategically close to that stage) even if, while the doctrine was known for the GVH, 

though taken in a simplified way, it was never used or referred. The GVH cleared all mergers until 1995. 

This enforcement record can be evaluated similarly to the one regarding non-merger cases (see also 

paragraph 39) 

48. Merger control in stage one was still useful in many respects. Earlier, personnel in the price 

office, had daily contact with firms and was fairly well informed about what was going on in the economy 

and within state owned enterprises. During transition this knowledge gradually became outdated and 

attempts of “market monitoring” were not able to upgrade it. Merger notifications were regarded 

increasingly by the GVH as instrumental in getting information on developments in various industries. 

Merger control also made the GVH known for business in a context in which GVH – unlike in other case 

types – was not an “enemy”. In addition, it provided a playground both for the GVH and for law firms 

involved in antitrust counselling to develop professional relationships and an opportunity to build up a 

competition law practice for the latter. 

Stage two 

49. The GVH gradually became more sophisticated both in terms of substantive analysis and 

proceedings in merger control too. Two developments are especially worth mentioning in this context: 

merger remedies and economic analysis. While in theory merger remedies (conditions and commitments or 

undertakings) were always part of the merger control toolkit, practical application required fine tuning of 

the Competition Act provisions as well as preparation within the GVH. Again, economic analysis, was 

always important, but after establishing the post of the chief economist, it became much more advanced 

(not only in merger cases). 

5. Judicial appeals 

In most countries decisions of the competition agency can be appealed to the courts. Judicial systems 

vary across countries. In some, competition cases are appealed, at least in the first instance, to a court 

having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 

cases. In others, competition cases are heard by courts of general jurisdiction. While in some countries the 

judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 

major impediment to the efficient and effective enforcement of the competition law. Judges may be 

unfamiliar with the principles of competition analysis. The competition agency may find itself losing an 

unacceptable number of its cases in court. The judicial process may take much too long, effectively 

frustrating enforcement of the law. 

Q8. Can decisions of your agency be appealed to the courts? If so, have you been satisfied with your 

rate of success in court cases? With the amount of time that it takes for cases that reach the courts to 

be finally decided? If you have encountered problems, what are the reasons for them, in your 

opinion? To the extent that you have experienced success, what factors contributed to it? 

50. GVH decisions can be appealed to the court – at first level to the Metropolitan Court of Budapest, 

and then at the second level to the Budapest Court of Appeal have jurisdiction to review GVH decisions. 
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These courts are of general type, but within each court, competition cases are dealt a limited number of 

judges dealing with appeals of administrative decisions (administrative trials). Some of those judges deal 

periodically with a relatively large number of competition cases, gathering experience over the years. 

51. As far as the substance is concerned, the GVH has a remarkably good rate of success in the 

whole period (including stage one and stage two) – GVH decisions are upheld by courts in more than 90 

per cent of the cases. Court proceedings traditionally are criticised to be slow in Hungary, but they began 

accelerating a few years ago and the original problem was not limited to competition appeal cases 

anyway
9
.  

52. Nevertheless, the GVH has some failures at courts and even failures of the kind which suggests 

that judges sometimes do not (or did not) seem to be familiar with or open towards competition policy 

concepts and arguments. Some of these – in particular in stage one – are similar to difficulties of judging 

cases related to various economic or white-collar crime and various business practices in general. In 

several such cases the courts tended to concentrate on procedural aspects and sending back the case to the 

lower level if possible without dealing with the substance. Another general difficulty is the strong tradition 

of rigidity in interpretation, referred in the introductory part of this submission, like the black letter 

approach
10

.  

Q9. Did your agency develop a programme for interacting with judges and helping them to become 

familiar with competition analysis? If so, please briefly describe. 

Stage one 

53. The GVH tried to reach out judges and to channel incoming technical assistance into their 

direction too. This has been proved extremely difficult or even impossible. Several judges refused contacts 

or were hurt by the very idea. The majority did not even respond. 

Stage two 

54. In stage two, judges, courts and their organisations became more open to the idea. This change 

seems to be connected at least in part to the EU accession of Hungary. The preparation process required the 

judges to study EU law they would need to apply in certain cases later. Many EU law trainings were 

organised for this reason, and they often covered EU competition law, which is an important part of EU 

law. This created an opportunity for the GVH to re start its attempts with courts and judges with greater 

chances. Still, the issue – for good reasons – is very sensitive for both sides and the GVH tries to facilitate 

a better understanding of competition policy at courts, beyond joint events, only indirectly. This approach 

can benefit from the existence both of the Competition Culture Centre and the RCC
11

.  The former supports 

the library of the National Judicial Academy with literature on competition law, while the latter has held 

excellent seminars for European judges in a European competition law context, where Hungarian judges 

are allowed to attend in a greater number than they otherwise could. 

                                                      
9
 This accelerating means that while 2-3 years are still needed in most of the cases to reach a final decision at court, 

the most challenging cases do not require 5 years as they did earlier. 

10
 For example, one time the court declared that accounting provides clear answers on what the “right price” is in 

excessive pricing cases, since it is required by law to be objective and reliable – irrespective of the GVH’s arguments 

about its limits for example in common cost allocation. 

11
 RCC: OECD-Hungary Regional Centre for Competition in Budapest (see also paragrah21) 
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6. Resources 

Every competition agency encounters budget problems. A new competition agency may be especially 

vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 

agency’s mission. 

Q10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 

activities? Did it have resources to grow in subsequent years? If you felt that your budget was 

inadequate what strategies did you employ to try to increase it? 

Stage one 

55. As part of the pattern of its foundation, the GVH inherited automatically a proportionate part of 

the budget of the previous price office. However, high inflation during transition radically devaluated GVH 

budget within a few years. Mainly because of the combination of deep recession and the relatively weak 

bargaining position of the GVH, the budget was not “upgraded” during the whole stage one. Therefore the 

GVH had rather poor and even decreasing resources in real terms, including salaries. This affected every 

aspects of the GVH operation and made quality personnel recruitment, outsourcing and dealing actively 

with international affairs very difficult, if not impossible. 

Stage two 

56. GVH’s resources has increased significantly, providing an opportunity for decent operation. 

Nevertheless, to keep that standard requires periodical attention and lobbying. 

7. Independence 

A competition agency should be independent as much as possible from other parts of government and 

from special interests, whether in terms of budget, management or law enforcement. 

Q11. As a new agency, did you feel that you had sufficient independence? If not, what were the 

reasons, in your opinion, and what did you do about it? 

57. By law the GVH is institutionally an independent competition authority. Independence was 

surprisingly easy to achieve at the time when the GVH was established – an exceptional period at the 

beginning of transition characterised by the euphoria of turning Hungary into a market economy and a 

country under the rule of law. Regarding particular law enforcement or advocacy actions, time to time, it is 

needed to rely on this independence in order to fulfil GVH mission. In addition, independence has very 

beneficial general effects for the GVH, since the authority is less exposed to political affairs than non-

autonomous government agencies. This climate of professionalism – even if the degree of professionalism 

is naturally often criticised by various stakeholders in particular cases – provides a better environment for 

GVH officials, greater trust from business, and more credibility of GVH position in competition advocacy. 

58. The other side of the coin is that strong institutional independence when accompanied with court 

like attitude or black letter approach can lead to isolation rather than meaningful autonomy with no interest 

to deal with stakeholders. Such an isolation may lead to outcomes worse than otherwise in every activities, 

which can even be worsened by creating an image of an ivory tower and irrelevance, perhaps even 

ignorance. The GVH never reached this stage, but in certain periods, regarding certain activities the 

dangerous prospect required special attention from the management. 

59. In spite of its strong institutional independence, in terms of its financing, the GVH’s 

independence is very limited. Its budget constitutes a “chapter” of the national budget, which implies that 
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once adapted by Parliament, neither the government nor any particular minister can interfere with it. 

Nevertheless, as a rule, the agenda of the Parliament is determined by its majority group, which has 

obviously strong political links to the government, and the GVH has only limited influence in the budget 

making process. It is not clear how the financial independence of the GVH could be strengthened without 

harming fundamental principles (for example that tax payer’s money should be allocated via a democratic 

process, or that law enforcement agencies should not benefit directly from fines that they imposed). 

8. Conclusion 

Q12. State (a) the five most important actions that you would recommend to a new competition agency 

to ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid. 

60. Lessons – key considerations and principles rather than actions and pitfalls – from GVH 

experience may or may not be applicable to other competition authorities and it is possible to still any top 

five only subjectively. 

a) Avoiding special regimes as much as possible and trying to join to the mainstream antitrust 

approach regarding substance. The GVH did not see any reason to divert from the mainstream 

antitrust approach from a substantive point of view. From an institutional perspective it is 

obviously very advantageous to belong to the mainstream (see next item too). 

However, mainstream in this context should mean the approach and the analytical framework 

rather than outcomes of the analysis. Specificities of the country or of the economy may lead to 

different results while applying the same analytical framework. 

b) Relying heavily on technical assistance and in general foreign experience, and trying to ensure 

their high quality. These can be major sources not only of knowledge on the mainstream 

approach, but also can provide an insight into practical know-how and institutional issues. 

However, foreign practice should not be copied mechanically (or only in obvious cases). Rather it 

should be understood and intelligently adopted – a process which requires more efforts, but not 

only provides better direct result, but can stimulate the recipient’s own capacity. Another – even 

if related – “but” is that not only getting, but also utilising the inputs from technical assistance 

programs and foreign experience requires effort. Sometimes they give straightforward 

inspiration. Usually, however, inspiration comes only if the “seed” of foreign experience falls to 

the “fertile soil” of an active thinking on problems and solutions or would be solutions. 

c) Sticking to professional standards, but trying as much as possible to avoid direct confrontation 

with politics. 

d) The GVH was never a perfect organisation, always had relative strengths and weaknesses. It 

worked relatively well in competition policy actions to concentrate in competition policy actions 

(like enforcement or advocacy) to areas of strengths, while engaging into capacity building 

projects in areas of weaknesses. 

For example, in the first half of its operation the GVH had strengths in competition advocacy 

(compared to enforcement) for various reasons, and the GVH relied more on it in many respects. 

At the same time, a lot of investment was made to create the conditions of a subsequently more 

effective enforcement activity. 

e) In the case of the GVH, progress has been fairly gradual. Break-through is rare, and even more so 

that they could happen without other, less visible improvements and longer run preparations. 
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However, this does not imply minor efforts. In the experience of the GVH, even most of the 

small improvements are interrelated and the process requires efforts which are both persistent and 

intensive. 



 DAF/COMP/GF/WD(2009)5 

 

 

 

 

 

 

 
 
 
 
 
 
 

 

 

 
 

 
CONTRIBUTION BY INDONESIA 

 
 

 

 
 
 
 
 
 

 
     

 

 

 

 

 
 
 

 

 



DAF/COMP/GF/WD(2009)5 

QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Indonesia-- 

The Commission for the Supervision of Business Competition (hereafter referred to as KPPU), 

Republic of Indonesia was established in 2000 and can therefore be considered a young competition 

authority as it has been actively enforcing a competition law for a relatively short time. 

1. Countries that have been actively enforcing a competition law for a relatively short time  

1.1. Organising your agency and preparing for work  

This is a unique point in the life of a competition agency – creating a new organisation and preparing 

it to enforce a new law. Necessary tasks include recruiting senior officials and professional and 

administrative staff, obtaining office space and equipment, setting goals and priorities for the initial months 

and years, establishing internal procedures and creating regulations and guidelines to implement the new 

law.  

1. Describe how you conducted this organisational phase. What went well, and what didn’t?  

In its early establishment, KPPU was led by eleven Commissioners and eleven member of Secretariat. 

At this time, one of the Commissioners was being appointed as a Minister, leaving ten Commissioners 

to start building the institution. The first step was to specify various internal orders, including human 

resource management and implementation of the competition law. Various orders like code of ethics, 

strategic plan, case handling procedure and others were formed as an initial foundation. In compiling 

the order Commissioners put forward various ideas which were implemented carefully by 

remembering high tension from the public strive for changes in the reform era. 

The first case investigated by KPPU is a bid rigging case by a foreign company in Indonesia, initially 

it was felt that with the limitation of staff and resources makes resulted in the sub-optimal 

implementation of the institutional function. But this does not become resistance for KPPU in 

implementing its functions. This proved by the acceptance of KPPU’s decision by the business actor 

in changes of its behaviour to comply with the decision and successfully becomes focus for all 

community.  

The formulation of guidelines and technical guidance are based on Section 35(f) of the Law No. 

5/1999 (Indonesian competition law). Constraint faced in this formulation dealt with the lack of 

expertise (either by KPPU or external experts) that makes this intention to be deliberated. The first 

guideline (in bid rigging) was published in 2005, five years after KPPU’s establishment. The situation 

has improved since the implementation of two other guidelines for assisting KPPU and its 

stakeholders in understanding the application of certain articles in Indonesian competition law. 

The institution’s first offices were initially in the same building (different floor) as the Ministry of 

Trade and Industry due to our budget being linked to theirs. After two years KPPU acquired its own 

building which was provided by the State Secretary. Equipment and office supplies were funded by 

the state budget and through international donors that have the same vision to develop competition 

law and policy in Indonesia. Today, KPPU funds its own equipment and office supplies since its 

budget has increased significantly since its early establishment. 
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1.2. Competition culture and competition advocacy  

Establishing a competition culture in a country new to competition enforcement – creating in the 

public awareness of and support for competition policy and the work of the competition agency – is vital to 

the success of a competition policy. In countries new to competition policy such a culture does not exist, 

and the competition agency performs an important educational role in helping to create it.  

2. Describe the efforts that your agency made in its first years in promoting a competition culture in 

your country. Did you have any measurable success? What resistance did you encounter?  

In its early development, KPPU tried to socialise competition law and policy amongst various 

stakeholders through workshops and seminars on competition law in many regions. The initial 

socialisation was focused on five major cities in Indonesia. We encountered difficulties at first due to 

the public’s perception of KPPU as an over power institution that acted as an investigator/police, 

prosecutor, and judge simultaneously. This is because KPPU worked independently of other state 

institutions. However, along with extensive socialisation and enforcement results, public perceptions 

begin to change and welcome KPPU as an important institution for economic development. This is 

shown by the annual increase in the number of report. Despite this achievement, we also encountered 

several challenges in advocating competition value due to the fact that the business actor did not 

always comprehend that their behaviour had breached Indonesian competition law.    

This also occurs in the government. In the early implementation of competition law and policy, we 

often found that the government regulations clearly and unconsciously limited competition or even 

broke the law. One example is KPPU’s advocacy of the government regulation in the airline sector 

that provided exclusive right to a business association to regulate and fix tariff amongst them. Cartel 

effort through government regulation was being advocated by the KPPU and received positive 

response by the government. They later revised the regulations in the sector which resulted in a 

competitive airline sector through an increased number of airline carriers. This led to a reduced tariff 

for air transportation which still can be enjoyed today. 

1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements  

Prosecuting conduct investigations and cases can be difficult at first. Both the competition agency and 

the business community are unfamiliar with the legal and evidentiary standards that the law has created, 

and investigators lack important experience in developing cases of this kind. The investigation tools (fact 

gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not be 

adequate for the task. Case handling procedures may be cumbersome and inefficient.  

3. What problems did you encounter in investigating and prosecuting abuse of dominance and non-

cartel restrictive agreements in your early years, and how did you address them? What were your 

successes, and what factors can you identify that contributed to those successful outcomes?  

The main challenge in competition law enforcement is the lack of public awareness of Indonesian 

competition law, hence numerous people still considered KPPU as an institution without strong legal 

support. This hindered KPPU’s ability to obtain evidence and conduct investigations. Under the 

circumstances, KPPU endeavoured to inform the public of the importance of competition law/policy 

and its institution. An increased number of reports, cooperation by summoned business actors and 

involvement in government’s meeting for several regulations are some indications of the success of 

Indonesian competition law and policy. 

Another challenge encountered by KPPU is the lack of experience by our staff in collecting and 

analysing data and information used as supporting evidence during the examination. This is also 
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aggravated by the lack of availability and reliability of data in Indonesia. To overcome this obstacle, 

KPPU developed staff capacity through training, workshops, international participation and exchange 

of experience with other international organisation, such as the OECD. 

4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 

address them? How long did it take for your anti-cartel programme to begin to show results?  

In cartel enforcement, the main challenge is that the alleged parties were not aware that their 

behaviour breached the competition law. They often argued their behaviour in forming business 

association on behalf of other business actors. This clearly impedes Indonesian competition law and 

harms other business actors that are not part of the association. Recently, KPPU became aware of the 

existence of new business actors who are just a forum to exchange experience and knowledge and do 

not cause any violation to fair competition. KPPU in this regard, continues to monitor their behaviour 

to limit potential for cartel behaviour. 

1.4. Mergers  

Some countries, especially those with small economies, elect not to incorporate merger control into a 

new competition law. They conclude that it would require too many resources compared to the benefits to 

competition that could result. They may plan to begin merger control at a later time. Most countries do 

adopt merger control at the beginning, however. For some the initial phases of this programme proceed 

relatively smoothly. Others, however, encounter problems associated with inefficient review procedures, 

over-inclusive notification regimes or uncertain application of substantive rules.  

5. If your new law did not provide for merger control, have you encountered any problems because 

you don’t have this power? What are the benefits to you, if any, of not having merger control?  

Not applicable. 

6. If you have merger control, did it cause resource problems for you in your first years of operation, 

that is, requiring you to spend more resources on merger review than you thought efficient? If so, 

what did you do about it? If not, how did you avoid this problem? 7. If you have merger control, was 

it an important and useful part of your agency’s activity in its early years? What were your successes 

in implementing your merger control programme? Your problems?  

The criteria and notifications procedures are stated within the draft on merger regulation according to 

the Law No. 5/1999 which was being submitted by KPPU to the Government. This regulation has not 

been endorsed by the Government due to their kind support to merge the draft prepared by KPPU into 

the revision for Private Company's Law. 

7. If you have merger control, was it an important and useful part of your agency’s activity in its early 

years?  What were your successes in implementing your merger control programme?  Your 

problems?   

The detailed criteria used in the evaluation of the effect of a merger shall be regulated by the 

Government. As stated in Article 28 & 29 of the Law No. 5/1999, merger or consolidation of business 

entities or acquisition of shares results in asset value and/or selling price thereof exceeds a certain 

amount. The amounts as Jurisdiction Threshold which KPPU proposed in Government Regulation 

are:  Asset Value of merger which exceeded Rp 100 billions and Selling Price of merger which 

exceeded Rp 500 billions. However, due to the current status of our merger regulation, KPPU can not 

implement this merger control. 
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1.5. Judicial appeals  

In most countries decisions of the competition agency can be appealed to the courts. Judicial systems 

vary across countries. In some, competition cases are appealed, at least in the first instance, to a court 

having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 

cases. In others, competition cases are heard by courts of general jurisdiction. While in some countries the 

judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 

major impediment to the efficient and effective enforcement of the competition law. Judges may be 

unfamiliar with the principles of competition analysis. The competition agency may find itself losing an 

unacceptable number of its cases in court. The judicial process may take much too long, effectively 

frustrating enforcement of the law.  

8. Can decisions of your agency be appealed to the courts? If so, have you been satisfied with your 

rate of success in court cases? With the amount of time that it takes for cases that reach the courts to 

be finally decided? If you have encountered problems, what are the reasons for them, in your 

opinion? To the extent that you have experienced success, what factors contributed to it?  

Yes it can. However, this can only be done if the alleged party submits their objection to the District 

Court. District Court, according to the Law, shall decide their decision on the objection in thirty days 

after the objection received. With this limitation, we noted that District Court judges had difficulties 

in understanding the (economic) substance used by KPPU in its decision. Therefore, we continuously 

arrange a program for judges in understanding the economic terms/issues in competition law. This 

program proved to be useful to increase understanding by the judges in the objection process. 

Based on our statistic from 2000-2008, we recorded 41 objections has been filed to the District Court. 

From this number, there were 20 District Court’s decision that in favour to KPPU’s decision, 12 

decisions were in favour of alleged parties, and the other are work in progress. With taken into 

account the 50% success rate, we viewed that we shall continuously hold workshops for the District 

Court judges in understanding economic approaches in Indonesian competition law. 

9. Did your agency develop a programme for interacting with judges and helping them to become 

familiar with competition analysis? If so, please briefly describe.  

Yes we did. As we have already mentioned before, this developed through a workshop program for 

the judges in several major cities in Indonesia. This systemise program is designed with the 

cooperation of Indonesian Supreme Court and shared substances in competition law system, objection 

process, economic terms, and other technical substance that valued needed for the judges in handling 

competition cases. 
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1.6. Resources  

Every competition agency encounters budget problems. A new competition agency may be especially 

vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 

agency’s mission.  

10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 

activities? Did it have resources to grow in subsequent years? If you felt that your budget was 

inadequate what strategies did you employ to try to increase it?  

Number of employees from 2000-2008 

Year 
No. of 
staff 

No. of 
new staff 

2000 12 12 

2001 34 22 

2002 60 26 

2003 87 27 

2004 98 11 

2005 111 13 

2006 121 10 

2007 198 77 

2008 238 40 

 

The total KPPU official until 2008 is 238 people, where among them was maximised for Directorate 

of Law Enforcement and Directorate of Competition Policy. Among them, 29 staffs are the legal 

scholar and 27 staffs are the economic scholar. Based on the available data, we recorded that we still 

experience the lack professional in law and economic. This supported by a survey on the work load of 

KPPU’s staffs that showed most of our staffs ought to handle a work load that should be carried out 

by 3-5 staffs. Furthermore, the growth of human resources for each year did not perceive much 

increase due to the high number of employee’s turn-over rate. 

KPPU’s Budget from 2000-2008 

Year Amount (in Rupiah) 

2000 5,994,091,000 

2001 20,754,688,000 

2002 15,644,482,000 

2003 24,918,219,000 

2004 22,990,055,000 

2005 42,300,000,000 

2006 84,500,000,000 

2007 85,000,000,000 

2008 86,939,983,000 

 

Increased amount of budget for KPPU is valued sufficient in facilitating daily activities for 

competition law and policy enforcement and other supporting activities. 
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1.7. Independence  

A competition agency should be independent as much as possible from other parts of government and 

from special interests, whether in terms of budget, management or law enforcement.  

11. As a new agency, did you feel that you had sufficient independence? If not, what were the reasons, 

in your opinion, and what did you do about it?  

In terms of management and law enforcement, KPPU has gained its independency since it was 

established. This was supported by the specific article in Indonesian competition law. However when 

we talk about budget, until the end of 2008, our budget is still part of the Ministry of Trade’s budget. 

This has been upgraded by our intensive efforts (negotiations) in obtaining separate budget allocation 

for the institution. Therefore, beginning from 2009 KPPU’s budget will separated from the Ministry’s 

budget, and hence will create our full independency. 

1.8. Conclusion  

12. State (a) the five most important actions that you would recommend to a new competition agency 

to ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid.  

A new competition agency shall make its effort to ensure public acceptance and thus, will assist them 

to internalise better sound competition value in its respective jurisdiction. Based on our experiences as 

one unique and young competition agency, we highlight several actions for a better start for young 

competition agency as follows: 

1. Application of systematic and continuous public education to increase public awareness and 

acceptance to the new competition regime. This will need numerous publications and guidelines 

as the main tool to increase this awareness; 

2. Developing and maintaining mutual cooperation with other law enforcement (District Court, 

Supreme Court, Police, etc), sector regulator, government, and other institution that related to 

competition law enforcement; 

3. Providing more resources in strategic competition cases that have direct impact on people 

welfare; 

4. Developing intensive competition advocacy and maintaining good relationship with the 

government to open access for consultation between the competition agency and government in 

various strategic issues (especially on essential facilities); and 

5. Developing and maintaining cooperation with international competition agencies, as well as 

international organisations. 

These actions shall be planned in a detail strategic plan as well as internal strengthening measures 

to ensure everything is on the right track. 
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Several actions that shall be avoided as a new competition agency are as follows: 

1. Abusing the self confidence (independency entrusted by the Law) in developing relationship with 

the stakeholders; 

2. Lack of transparency in competition case handling procedures shall be avoided to ensure due 

process of law; 

3. New competition agency shall decide its priority and avoid the lack of internal controlling system 

(mechanism) due to the public demand on the fast result of new competition agency; 

4. Communication is one of the main aspect in competition law and policy enforcement, hence one 

shall avoid miscommunication with its internal and external stakeholder; 

5. In law enforcement, new competition agency shall avoid providing less resource in major cases 

and too concentrate with small cases that reported by its stakeholder. 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Israel-- 

The IAA is an independent government enforcement agency. Its mandate includes preventing market 

power through merger control and anti-cartel enforcement, restraining abuse of dominant position by firms 

and enhancing competition in the various markets. Since 1994, the IAA has gathered significant experience 

with respect to enforcement of competition law and competition advocacy. In light of the above, and based 

on its experience, the response hereafter corresponds with section II (Countries that have been actively 

enforcing a competition law for a longer period). 

1. Countries that have been actively enforcing a competition law for a relatively short time  

1.1. Organising your agency and preparing for work  

This is a unique point in the life of a competition agency – creating a new organisation and preparing 

it to enforce a new law. Necessary tasks include recruiting senior officials and professional and 

administrative staff, obtaining office space and equipment, setting goals and priorities for the initial 

months and years, establishing internal procedures and creating regulations and guidelines implementing 

the new law.  

1. Describe how you conducted this organisational phase. What went well, and what didn’t?  

The organisation of competition agencies has a significant impact on their overall effectiveness. 

Based on the IAA experience, the following consideration could be helpful in the organisational phase 

of new agency: 

There is a clear advantage, in terms of independence for having a separate location for the competition 

agency. Locating new staff in separate offices may facilitate the introduction and implementation of 

working standards which are necessary for effective competition enforcement.  

Competition enforcement requires human capital and other logistical and administrative resources. In 

addition to its statutory independence, a competition agency should be granted with functional 

independence which is needed for carrying out its day to day activity.  

Flexibility in recruitment of staff and experts is another important ingredient to the success of young 

competition agencies. Preference should be given to law and economics scholar with relevant 

experience. In countries with no competition regime, it might be useful to recruit graduates from top 

academic institutions where competition law is taught. Similarly, employees with working experience 

at foreign competition agencies or other relevant institutions could be valuable. Naturally, there are 

advantages to recruiting employees with relevant academic capacity and professional experience in 

litigation, investigations and economics. 

One of the fundamental investments which must be made by new competition agencies is a 

professional library with competition literature, databases, journals and other 

publications/subscriptions. The vast body of knowledge which exists in many jurisdictions and 

organisations such as the OECD and ICN should be made available and accessible to all employees.  

Establishing internal procedures and creating regulations and guidelines which implement the new 

law should take place in a gradual manner. The implementation of competition law diverges from one 

jurisdiction to another. Country specific characteristics and features of individual legal systems need 
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to be integrated into the development. A step by step approach, which relies on actual experience 

rather than just theory, is likely to be more effective. 

1.2. Competition culture and competition advocacy  

Establishing a competition culture in a country new to competition enforcement – creating in the 

public awareness of and support for competition policy and the work of the competition agency – is vital to 

the success of a competition policy. In countries new to competition policy such a culture does not exist, 

and the competition agency performs an important educational role in helping to create it.  

2. Describe the efforts that your agency made in its first years in promoting a competition culture in 

your country. Did you have any measurable success? What resistance did you encounter?  

Establishing a solid competition culture is a tremendous task. The IAA’s experience shows that 

advocacy and enforcement must go hand in hand. It is important to invest in advocacy efforts to 

supplement enforcement activity, however, for a young competition agency enforcement should 

remain at the top of the agenda. 

For young agencies with limited resources who wish to engage in advocacy, it might be beneficial to 

collaborate with universities and other institutions in educating the public about the benefits of 

competition. Activities such as faculty courses as well as seminars for practitioners and businesses 

may serve to enhance awareness and create a competition climate. 

It is important to work closely with other government branches and regulators, especially those who 

are likely to be suspicious towards competition agencies. The comprehensive OECD Competition 

Assessment Toolkit could be used instrumentally for advocacy purposes. The importance of 

establishing a positive reputation in Parliament cannot be overstated. Public representatives are often 

very receptive towards competition which enhances consumer welfare. 

1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements  

Prosecuting conduct investigations and cases can be difficult at first. Both the competition agency and 

the business community are unfamiliar with the legal and evidentiary standards that the law has created, 

and investigators lack important experience in developing cases of this kind. The investigation tools (fact 

gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not be 

adequate for the task. Case handling procedures may be cumbersome and inefficient.  

3. What problems did you encounter in investigating and prosecuting abuse of dominance and non-

cartel restrictive agreements in your early years, and how did you address them? What were your 

successes, and what factors can you identify that contributed to those successful outcomes?  

4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 

address them? How long did it take for your anti-cartel programme to begin to show results?  

In order to attain optimal results in the prosecution of cartels, it is necessary to establish clear legal 

rules and standards which can be followed by businesses, practitioners and the legal community at 

large. To this end, it may be worthwhile to engage, during the legislative process, in consultations 

with other jurisdictions and experts from foreign competition authorities in order to learn from their 

experience. Valuable guidelines and a rich body of knowledge may also be found in databases of 

international bodies such as the OECD and ICN. 
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The establishment of the IAA in 1994 significantly enhanced the level of competition enforcement. 

Although the original antitrust law goes back to 1959, the overall level of enforcement with respect to 

mergers, monopoly and restrictive arrangements was relatively poor in those years. As a result, in 

numerous court decisions, a distinction has been drawn between the period before 1994, and the 

period thereafter: Explicitly, the period before 1994 has been referred to as the "under-enforcement" 

period. 

1.4. Mergers  

Some countries, especially those with small economies, elect not to incorporate merger control into a 

new competition law. They conclude that it would require too many resources compared to the benefits to 

competition that could result. They may plan to begin merger control at a later time. Most countries do 

adopt merger control at the beginning, however. For some the initial phases of this programme proceed 

relatively smoothly. Others, however, encounter problems associated with inefficient review procedures, 

over-inclusive notification regimes or uncertain application of substantive rules.  

5. If your new law did not provide for merger control, have you encountered any problems because 

you don’t have this power? What are the benefits to you, if any, of not having merger control?  

6. If you have merger control, did it cause resource problems for you in your first years of operation, 

that is, requiring you to spend more resources on merger review than you thought efficient? If so, 

what did you do about it? If not, how did you avoid this problem? 7. If you have merger control, was 

it an important and useful part of your agency’s activity in its early years? What were your successes 

in implementing your merger control programme? Your problems?  

7. If you have merger control, was it an important and useful part of your agency’s activity in its early 

years?  What were your successes in implementing your merger control programme?  Your 

problems?   

Merger Control is a fundamental component in any competition regime. The IAA experience in 

merger reviews has been a very successful one, although at first, the Israel Antitrust Law did not 

include any provisions with respect to mergers. Since 1988 a modern merger review regime was 

employed – creating a regime which draws on contemporary economic principles.  The IAA has 

adopted the "more economic approach" that underlies merger review in the EU, and increasingly 

applies an effects-based approach in its evaluation of mergers. Israel's merger law enforcement is 

premised on the recognition of the inherent economic benefits associated with merger activity.  

Despite this recognition, the IAA will not allow the consummation of a merger if it creates, enhances 

or facilitates the exercise of market power, properly defined and measured.  Such mergers are blocked 

in advance because the IAA recognises that the re-establishment of a more competitive environment 

after the market has undergone a proposed structural change will be either impossible or excessively 

costly.  Israel's merger regime employs an ex-ante model of competitive assessment based upon sound 

economic analysis and taking into account the overall competitive conditions in a given relevant 

market.  This regime is based on an effective premerger notification system, and in recent years there 

has been a continuous reduction in the processing time required to analyse a proposed merger.   

The substantive test implemented by the Law in order to determine whether or not to intervene in a 

proposed merger is whether the proposed transaction presents a reasonable risk of significant harm to 

competition.  

We believe that young competition agencies may benefit from the advantages associated with the 

combination of a premerger notification system with substantive merger assessment criteria. With 
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respect to the notification system, it is imperative to design merger notification thresholds that would 

enable the authority to review mergers that could potentially hinder competition.  

With respect to the merger review process, the IAA allows the parties to the proposed merger to meet 

with the IAA's staff and senior officials in order to present the merger and attempt to remove concerns 

raised in the course of the merger review. Our experience shows that it is important to discuss the 

possible conditions through which the parties can dissipate any such competitive concerns that 

remain.  In furtherance of the merger review process, the IAA may also grant third parties the 

opportunity to meet with its staff, or it may request information from such parties. For young 

competition agencies it might be useful to employ a similar process that would allow them, 

particularly during the early years, to learn more from undertakings in the markets while at the same 

time developing a reputation based on credibility, availability and professionalism. 

1.5. Judicial appeals  

In most countries decisions of the competition agency can be appealed to the courts. Judicial systems 

vary across countries. In some, competition cases are appealed, at least in the first instance, to a court 

having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 

cases. In others, competition cases are heard by courts of general jurisdiction. While in some countries the 

judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 

major impediment to the efficient and effective enforcement of the competition law. Judges may be 

unfamiliar with the principles of competition analysis. The competition agency may find itself losing an 

unacceptable number of its cases in court. The judicial process may take much too long, effectively 

frustrating enforcement of the law.  

8. Can decisions of your agency be appealed to the courts? If so, have you been satisfied with your 

rate of success in court cases? With the amount of time that it takes for cases that reach the courts to 

be finally decided? If you have encountered problems, what are the reasons for them, in your 

opinion? To the extent that you have experienced success, what factors contributed to it?  

9. Did your agency develop a programme for interacting with judges and helping them to become 

familiar with competition analysis? If so, please briefly describe.  

It is important to acknowledge the importance of having a judicial review system. The IAA 

experience shows that such a system significantly enhances the professional level and standards of the 

agency. In Israel, there is a designated body which hears administrative appeals over IAA decisions. 

An Antitrust Tribunal, sitting within the District Court of Jerusalem, has exclusive jurisdiction over 

non-criminal governmental antitrust proceedings. The District Court of Jerusalem has exclusive 

jurisdiction over criminal antitrust matters. Both criminal and civil antitrust rulings are subject to 

appeal before the Supreme Court. 

The civil and administrative remedies for infringements of the Antitrust Law include consent decrees, 

injunctions and court orders granted by the Antitrust Tribunal. Having a specialised tribunal for 

competition matters is very advantageous, since the judges have the opportunity to gain the necessary 

expertise and experience.  

Some procedures which are stipulated in the law rarely take place. For instance, restrictive 

arrangements between undertakings which are not covered by a block exemption may be exempted by 

the General Director or approved by the Antitrust Tribunal. In practice, there are hardly any instances 

in which restrictive arrangements are submitted for approval by the Antitrust Tribunal, due to the 

expected duration of the process. Instead, the IAA issues dozens of exemptions each year. 
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1.6. Resources  

Every competition agency encounters budget problems. A new competition agency may be especially 

vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 

agency’s mission.  

10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 

activities? Did it have resources to grow in subsequent years? If you felt that your budget was 

inadequate what strategies did you employ to try to increase it?  

Resources are a fundamental condition for the effectiveness of competition agencies. The IAA's 

resources are limited and therefore prioritisation is inevitable. 

There seems to be a degree of correlation between the effectiveness of the competition agency and the 

willingness of the Government to allocate additional resources. Since the IAA's establishment in 

1994, there has been a significant increase in number of staff and budget. This change is mainly due 

to the recognition that the IAA is an effective and professional agency which delivers results in terms 

of criminal and administrative cases, merger control and advocacy. Consequently, it is imperative that 

young competition agencies strive to attain significant results as soon as possible. 

1.7. Independence  

A competition agency should be independent as much as possible from other parts of government and 

from special interests, whether in terms of budget, management or law enforcement.  

11. As a new agency, did you feel that you had sufficient independence? If not, what were the reasons, 

in your opinion, and what did you do about it?  

The competition agency’s degree of independence can affect its ability to take effective and 

independent action in its enforcement and advocacy roles. 

Upon its establishment, the IAA was granted considerable independence in its operation. 

In addition to its statutory independence, the IAA believes that its constant cooperation with industry 

regulators and relevant government units on reforms, privatisation processes and industry 

restructurings ultimately enhances the IAA's position within the government structure, and, in turn, 

the IAA's independence and ability to effectively enforce the antitrust laws. 

For young competition agencies, it is imperative to integrate independence considerations into their 

structure and institutional design. In addition to its statutory independence, a competition agency 

should be granted functional independence which is needed for carrying out its day to day activity. 

1.8. Conclusion  

12. State (a) the five most important actions that you would recommend to a new competition agency 

to ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid.  

(a) Five most important actions that you would recommend to a new competition agency to ensure a 

successful start: 

1. Form a vision for your agency and set up clear objectives for the short and long run 
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2. Start from the basics - Focus on priority setting and careful selection of cases 

3. Invest in recruitment and training of competent and professional staff 

4. Establish independence, transparency and professional working standards 

5. Create a body of case law by bringing significant cases to Court 

(b) Five pitfalls that a new competition agency should avoid. 

1. Make no concessions to cartels 

2. Refrain from using just statements to build up deterrence - take real action instead 

3. Stay away from negotiations with interest groups and lobbyists 

4. Avoid creating unrealistic expectations that can not be delivered 

5. Do not hesitate to reform the law if necessary 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Jamaica-- 

1. Countries that have been actively enforcing a competition law for a relatively short time  

1.1. Organising your agency and preparing for work  

This is a unique point in the life of a competition agency – creating a new organisation and preparing 

it to enforce a new law. Necessary tasks include recruiting senior officials and professional and 

administrative staff, obtaining office space and equipment, setting goals and priorities for the initial months 

and years, establishing internal procedures and creating regulations and guidelines implementing the new 

law.  

1. Describe how you conducted this organisational phase. What went well, and what didn’t?  

The allocation of an Agency‟s resources depends to a large extent on its stage of development, the 

priorities it sets for itself as well as its goals and objectives.  As a new Agency the Jamaica Fair 

Trading Commission (FTC) faced several challenges such as (a) limited human resources and 

expertise in the area; (b) limited funding and/or capital resource capacity; (c) an untrained judiciary; 

(d) inconsistent or incoherent regulatory policies; and (e) a lack of a competition culture within our 

society and an understanding by the general public of the tenets of Competition Law & Policy.  Over 

time, the FTC has faced all of these challenges in several ways and to various degrees and therefore in 

deciding on the manner in which resources were to be allocated, due consideration was given to each 

of these challenges in the early years. 

In the beginning we placed high priority on (a) developing our legislation; (b) building our physical 

infrastructure, i.e. furnishing our offices; (c) hiring competent „trainable‟ personnel; and (d) using the 

media to sensitise the general public on its core function and role and building a relationship with 

consumers.  The FTC sought and received a significant level of funding and support from the United 

States Government through the United States Agency for International Development (USAID) for the 

setting up of its operations and channelled it towards these priorities.  Staffing and other operational 

expenses were financed by the Government through its monthly Subvention. 

Our first venture was a visit of the offices of the United States Federal Trade Commission (US FTC) 

and the United States Department of Justice (DOJ) where our Commissioners, Executive Director and 

Legal Consultant met with key personnel of these organisations.  Meetings were held with a 

Commissioner, the Assistant Director for International Antitrust in the Bureau of Competition, the 

Director for Antitrust in the Bureau of Economics, the Director of Information Support Services 

Division, the staff of the Bureau of Consumer Protection and the EC Competition Law & Economics 

study group.  This visit proved extremely useful as it assisted us in the development of our 

organisational goals and in the setting of our priorities. 

In addition to the above, the funding from the USAID was used to (a) finance the cost of consulting 

services to assist us in developing our legislation; (b) execute a public awareness campaign to educate 

the public about the Act and our role and functions; (c) pay for a two year public information 

campaign specifically aimed at educating business enterprises on compliance with the Act and 

enforcement of its provisions; (d) provide technical assistance with consumer awareness issues, 

information technology issues, and administrative advice and support; (e) pay for short term 

consultancy services for administrative challenges such as the drafting of job descriptions, finalising 

contracts and completing work on our Code of Conduct & Ethics and other internal procedures; (f) 

purchase library material, office equipment and furniture, computers and a case management and 
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tracking system; (g) cover the cost of field missions to, and internships at other Competition 

Agencies; and (h) facilitate the training of Staff. 

On the other hand the Government of Jamaica provided (a) remuneration for the Staff on an ongoing 

basis; (b) sufficient office space for the Commission; (c) financial support to cover the day to day 

operations; and (d) a commitment that the plans and programmes be created in a manner that would 

make them sustainable, and would be continued and/or repeated in the future. 

Programmes targeted at executing activities to address each of the challenges and priorities, were 

organised.  The visit to the US FTC was the first step, and the Staff and Commissioners, though new 

to the area, were charged with the responsibility of creating and managing the various activities, at the 

same time informing themselves sufficiently.  Short term Consultants were hired to better facilitate 

the processes in areas such as public relations and media coverage, information technology and some 

administrative issues. 

The Commission‟s approach to building a competition culture in the early years was to sell itself as a 

consumer advocate „defending‟ consumers, in order to „win‟ their support and to gain popularity.  It 

was also convenient at the time to focus on consumer issues instead of competition matters as the 

Commission had neither the knowledge base nor the technical capacity to handle competition matters.  

The public education campaign was therefore geared at educating the general public, including 

business enterprises, on consumer protection matters with very little emphasis on true competition 

issues.  This had debilitating effects on the Commission before its tenth year of existence as locally 

based firms had developed a very limited understanding of what Competition Law & Policy is about; 

and it became necessary for the Commission to expend significant resources on sensitising firms on 

the area through ongoing activities.   

Training of Staff and the Commissioners in those early years, while good at the time it was done, was 

not executed in a manner which made it sustainable, in that there was little information sharing and 

the structure to facilitate institutional memory was almost non-existent.  In addition, similar to the 

public education campaign, training efforts such as field missions and internships were geared 

primarily at the handling of consumer protection matters.  Exposure in the handling of competition 

matters and investigation techniques was provided, but it is considered by many that this training was 

provided at too early a stage in the Staff‟s development; and that it would have been more beneficial 

for the Staff were they to acquire a higher level of understanding of the area before embarking on 

such field missions and internships.   

Attendance at international workshops and conferences proved very useful in the early days, where 

absorptive capacity was somewhat limited and there was a need to acquire the fundamentals of 

Competition enforcement. 

With the assistance of the Inter-American Development Bank (IADB) the FTC, in its eleventh year, 

was able to hire two Consultants to provide us with intense training in investigative and advocacy 

techniques, and the practical application of many of the concepts which we had learnt over the years.  

It is after completing these training programmes that we now feel that the field missions and 

internships would have been more beneficial to us.   

Further, removing key Staff from the essential tasks necessary to develop the Agency created 

somewhat of an information overload and the structure which was being developed could not properly 

channel the information.  With a small Staff, the removal of senior management and technical staff 

from the organisation within the first year of the organisation, albeit at different times, before having a 

firm structure proved disadvantageous in the early years as far as building technical expertise was 
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concerned.  However, the opportunity to attend conferences and workshops, to embark on field 

missions and internships resulted in our meeting representatives of other Agencies and establishing 

relationships with them.  This proved very useful, particularly in terms of building links with those 

Agencies and being able to use them as information resources. 

Developing technical capacity is very important and has been found to be more useful and beneficial 

if done on an ongoing sustained basis.  Technical capacity takes many forms and the form(s) that 

should be used is a function of an Agency‟s stage of development, Staff complement and Staff‟s 

knowledge base.  For example, it has been found that Competition Agencies with longer track 

records, more experienced and professional Staff, and an established senior leadership tend to benefit 

more from long-term advisors and study missions to more experienced agencies.   

Activities relating to the creation of the organisational and physical structural of the Commission went 

very well, and the foundation that was built is, to this day, considered firm.  Of course, with changes 

in our economy, a shift in our focus away from consumer protection, to the handling of Competition 

matters, changes in the composition of several key markets, a 2001 judgement by the Courts which 

spoke to issues of a breach of natural justice in the construct of our legislation, information 

technology developments, and our thrust towards Competition advocacy, we have had to adjust 

aspects of our structure and our operational modalities. 

1.2. Competition culture and competition advocacy  

Establishing a competition culture in a country new to competition enforcement – creating in the 

public awareness of and support for competition policy and the work of the competition agency – is vital to 

the success of a competition policy. In countries new to competition policy such a culture does not exist, 

and the competition agency performs an important educational role in helping to create it.  

2. Describe the efforts that your agency made in its first years in promoting a competition culture in 

your country. Did you have any measurable success? What resistance did you encounter?  

One dimension of building a competition culture is from the angle that invariably, there exists 

opposition from business enterprises who see Competition Law & Policy as Government interference 

into their operations.  At the same time it is important that consumers are made aware of Competition 

issues in order that they may be able to challenge business practices existing in the various markets.  

Public education and increasing public understanding was in our early years, and continues to be, one 

of the FTCs‟ most challenging and important functions.   

As previously stated the Commission‟s approach to building a competition culture in the early years 

was to sell itself as a consumer advocate „defending‟ consumers, in order to „win‟ their support and to 

gain popularity.  The focus was therefore on consumer issues instead of competition matters, and it 

was convenient because the Commission had neither the knowledge base nor the technical capacity to 

handle competition matters. 

In the first two years extensive efforts were made through the media.  Appearances by senior Staff on 

radio and television talk shows, the airing of notices and advertisements on the radio and television, 

and the publication of articles in the press were frequent.  It is fair to say that consumers „caught‟ the 

messages as they viewed us as a „protector‟ of their rights and interests; and over time we developed a 

reputation of being a watchdog for consumers.    

However, as we shifted our focus away from consumer protection matters to the handling of true 

competition matters we were met with challenges.  Our advocacy efforts were met with little interest – 

businesses did not attend workshops and seminars as we would have liked and were quick to criticise 
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the FTC for not properly educating the public in general.  Likewise, the media had a very limited 

understanding of the area and were not keen on attending workshops and seminars; instead choosing 

to criticise our work without having a clear understanding and to „couch‟ our work in terms of 

consumerism.   

Again, budgetary constraints exist, our budget did not allow for media campaigns which would assist 

in enhancing the profile of the Commission.  Associated with the development of a Competition 

culture is the development of respect and trust for the Competition authority and its mandate.  This 

will enable the agency to be more effective and influential in being able to achieve its goals of public 

awareness.  The initial activities of an agency are therefore important to the agency‟s future actions 

and development, as this constitutes a signal to the public as to whether or not it is able to handle its 

several responsibilities.  The Commission has continued to disseminate information through the 

media, seminars, workshops, press releases, fliers, and websites within the constraints of its budget.  

Again, the IADB, over the last three years, has assisted immensely in the execution of these activities. 

„Successes‟ were not realised until a few years into our existence when our Staff had developed its 

expertise sufficiently.  Several matters related to the telecommunications, motor vehicle, furniture and 

appliances, and entertainment sectors are considered successes as far as competition advocacy.  

Details of some of these matters are available on our website, located at www.jftc.com. 

1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements  

Prosecuting conduct investigations and cases can be difficult at first. Both the competition agency and 

the business community are unfamiliar with the legal and evidentiary standards that the law has created, 

and investigators lack important experience in developing cases of this kind. The investigation tools (fact 

gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not be 

adequate for the task. Case handling procedures may be cumbersome and inefficient.  

3. What problems did you encounter in investigating and prosecuting abuse of dominance and non-

cartel restrictive agreements in your early years, and how did you address them? What were your 

successes, and what factors can you identify that contributed to those successful outcomes?  

The Problems 

The Fair Competition Act (FCA) prescribes that its Commissioners should investigate and hear 

matters in a quasi-judicial capacity.  However, in 2001 (eight years after the Commission was 

established) the Court of Appeal found that the institutional structure of the FTC lends itself to a 

breach of the principles of natural justice.  This ruling has limited the FTC‟s ability to hear 

Competition matters. 

Of note too, are the many „conflicts‟ and gaps which exist within the FCA, where for example, 

breaches are treated under different standards whether it be rule of reason or per se.  These issues have 

resulted in an extensive overall of the FCA itself.  It is therefore important that the legislation is 

created as „correct‟ as possible from the beginning as this will reduce the likelihood of successful 

challenges. 

We are of the opinion that another major problem with curtailing anticompetitive conduct is that the 

penalty for breaching the competition legislation does not serve as an effective deterrence.  Currently, 

any person found guilty of breaching the Act can be fined up to a maximum of J$1M (equivalent to 

US$13,333) whilst a business could be fined a maximum of J$5M (equivalent to US$ 66,667) for a 

business.  It must be noted also that the FTC does not have the power to impose fines; it is the Court 

which is vested with this power.  The highest fine that a Jamaican Court has ever issued for any 

http://www.jftc.com/
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breach of the FCA is J$750,000 or approximately US$10,000.  The benefit of having a cartel for 

example, may easily exceed the maximum fine under the FCA, hence individuals and businesses that 

are aware of cartel activity do not have any „incentive‟ to come forward.  It must be noted that for the 

Year 2004, the average annual Turnover of the thirty-four (34) companies which are listed on 

Jamaica‟s Stock Exchange is US$111,643,313; and the average annual Profit before taxes is 

US$15,275,002. 

Section 10 of the FCA gives the FTC powers of entry and search.  While the provisions contained in 

this Section appear sufficient, the Section does not give the FTC the power to seal off premises; it 

does not define “premises”; and it fails to address the question of search of persons. 

Addressing the Problems 

We believe that the best remedy to address the problems above would be to amend the current 

competition legislation so as to make the Act conform to the concerns expressed by the Court of 

Appeal.  The amendment would address the structure of the Act as well as increased fines for 

breaching the Act.  Fines ought to exceed the amount gained by the unlawful activity.  In other words, 

the fines must be so high that perpetrators „feel it‟ in their pockets.  This would import the need for 

administrative fines; or the need to remove the restrictions set out in Section 47 of the FCA. 

Amendments would also be necessary to (a) authorise the sealing off of premises, documents, 

computers, equipment, etc., during the conduct of  investigations; (b) extend the power of search 

under Section 10 to individuals and to personal property, for example motor vehicles.  Currently the 

Section refers to “premises”, but perhaps a stipulation should be made regarding residences; and (c) 

extend the powers of interviewing/examining persons/witnesses to the Staff who conducts the relevant 

investigations.  At present, this power is restricted to Commissioners. 

Until such amendments have been enacted, the Commission has taken the decision to take (rule of 

reason) matters directly to Court.  We are unable to measure how successful this position will be as 

we have not investigated any complaint which would warrant such an action. 

4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 

address them? How long did it take for your anti-cartel programme to begin to show results?  

We do not have a formal anti-cartel program.  We have only recently (September 2008) adopted the 

ICN‟s „Best Practices‟ for conducting cartel investigation. 

The Staff has never conducted an investigation into cartel activity.  Some of the reasons relate to: (a) 

Legal Framework; (b) Peculiarities of a Small Economy; (c) Staffing of the Commission; (d) 

Investigative Tools; and (e) Level of Awareness of the Harm Caused by Cartel Activity.   

A more detailed description of the reasons for not having a formal anti-cartel programme and the 

challenges faced by the FTC is contained in a paper entitled “Fighting Hard Core Cartels” which was 

presented at the Third Meeting of the Latin American Competition Forum, Madrid, Spain, on July 19 

to 20, 2005.  It is available on our website, located at www.jftc.com under News & 

Publications/Speeches & Presentations. 

http://www.jftc.com/
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1.4. Mergers  

Some countries, especially those with small economies, elect not to incorporate merger control into a 

new competition law. They conclude that it would require too many resources compared to the benefits to 

competition that could result. They may plan to begin merger control at a later time. Most countries do 

adopt merger control at the beginning, however. For some the initial phases of this programme proceed 

relatively smoothly. Others, however, encounter problems associated with inefficient review procedures, 

over-inclusive notification regimes or uncertain application of substantive rules.  

5. If your new law did not provide for merger control, have you encountered any problems because 

you don’t have this power? What are the benefits to you, if any, of not having merger control?  

Our competition legislation does not authorise the Commission to review proposed mergers.  It is the 

view of the Staff that not having such authority is threatening to undermine advancements which we 

have been making in other aspects of competition law enforcement.  One immediate concern for us at 

this moment is that our inability to review mergers will undermine the public‟s confidence in the 

Commission as an agent for safeguarding its welfare. We make specific reference to recent 

developments in the subscriber television (cable) market in Jamaica whereby a single recent entrant 

has been expanding its customer base through a series of acquisitions of incumbent service providers.  

In some instances, the acquisitions resulted in monopolised markets; with higher subscription fees for 

consumers within these markets.  In March 2008, public outcry against the effects of the acquisitions 

reached a crescendo.  Since the entrant was not prevented from acquiring rivals in some of the regions 

in which it operated, the Commission‟s non-intervention was misconstrued by the public as evidence 

of our unwillingness, rather than our inability, to intervene in the interest of competition and 

consumer welfare.  This concern extends to other industries where mergers have been consummated 

without the benefit of review by the Commission.  These industries include health insurance and 

commercial banking. 

The primary benefit from having merger review authority is the opportunity for the Competition 

Agency to prevent mergers which otherwise would increase the likelihood for anti-competitive 

conduct in the relevant market. 

A secondary benefit is the detailed industry information generated by the review process.  As it stands 

now, whenever we are investigating allegations of anti-competitive conduct, a significant portion of 

early stages of the investigation (a crucial part of the investigation process) is spent collecting 

background information about the industry so as to properly contextualise the alleged conduct.  

Accordingly, the information collected by the Commission in the post merger-review period, would 

assist us considerably (at least in the short-term) if we were to investigate conduct within that industry 

regardless of whether the Commission successfully challenged the merger. 

In conclusion we do not think that we have gained any benefit from not having merger review 

authority. 

6. If you have merger control, did it cause resource problems for you in your first years of operation, 

that is, requiring you to spend more resources on merger review than you thought efficient? If so, 

what did you do about it? If not, how did you avoid this problem? 7. If you have merger control, was 

it an important and useful part of your agency’s activity in its early years? What were your successes 

in implementing your merger control programme? Your problems?  

Not applicable. 
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7. If you have merger control, was it an important and useful part of your agency’s activity in its early 

years?  What were your successes in implementing your merger control programme?  Your 

problems?   

Not applicable. 

1.5. Judicial appeals  

In most countries decisions of the competition agency can be appealed to the courts. Judicial systems 

vary across countries. In some, competition cases are appealed, at least in the first instance, to a court 

having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 

cases. In others, competition cases are heard by courts of general jurisdiction. While in some countries the 

judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 

major impediment to the efficient and effective enforcement of the competition law. Judges may be 

unfamiliar with the principles of competition analysis. The competition agency may find itself losing an 

unacceptable number of its cases in court. The judicial process may take much too long, effectively 

frustrating enforcement of the law.  

8. Can decisions of your agency be appealed to the courts? If so, have you been satisfied with your 

rate of success in court cases? With the amount of time that it takes for cases that reach the courts to 

be finally decided? If you have encountered problems, what are the reasons for them, in your 

opinion? To the extent that you have experienced success, what factors contributed to it?  

Appealing to the Courts 

Decisions of the FTC can be appealed to the Supreme Court of Jamaica; which is a Court of general 

jurisdiction.  Under the Jamaican statute, the Fair Competition Act, the FTC makes „decisions‟ only in 

the exercise of its quasi-judicial capacity.  The exercise of its quasi-judicial capacity is in relation to 

determining whether benefits outweigh detriments in respect of particular conduct that has been 

alleged to be anti-competitive; such as the abuse of dominance, agreements that substantially lessen or 

are likely to lessen competition, exclusive dealing and market restriction.   

We believe that these provisions, however, do not oust the jurisdiction of the Courts to make the 

decisions instead of the FTC.  The FTC may proceed either by exercising its adjudicatory role or 

allowing the Supreme Court to exercise it.  This point is important to the extent that the procedure for 

appeal depends on which option the agency exercises.  If it exercises its adjudicatory function, then an 

appeal lies to the Supreme Court (to a Judge in Chambers).  If, however, the adjudicatory process 

(decision-making) is handed over to the Supreme Court, then appeals would be made to the Court of 

Appeal. 

Rate of Success 

The FTC has enjoyed a fairly high level of success in respect of the matters pursued in Court.  Since 

its inception in February 1994, the Agency has enjoyed a success level of at least 75%.  Within the 

past five years, we have had a 100% rate of success level for matters pursued in the Courts.  The 

matters have spanned a wide and diverse range of industries including the transport sector, real estate, 

entertainment, automobile, education and the legal profession.  The type of alleged conduct has also 

been varied; these include misleading advertising (which accounts for the majority of the cases 

pursued), abuse of dominance, exclusive dealing and collusion/conspiracy. 
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Time for receiving Final Decisions 

Shortly after establishment, the FTC struggled to obtain decisions in Court matters as they took an 

inordinately long time.  From the commencement of a suit, a matter would take, on average, at least 

three years to be heard and another year or two for a final judgement at first instance.  The appeal 

process would take at least the same length of time.  These problems were due to a huge backlog of 

cases in the Court system as well as inadequate staffing; and ultimately prevented the timely 

resolution of competition cases. 

In an attempt to address the backlog, among other problems, the Court issued new Civil Procedure 

rules which came into effect in January 2003.  This engendered a new approach to litigation.  The 

rules provide the Supreme Court with more power to dictate the pace at which a case is concluded.  

They are designed to reduce costs, to ensure that matters are dealt with expeditiously and that the 

justice system accommodates and remains on par with modern technology.  This has been achieved 

largely and specifically by the introduction of the concept of „Case Management,‟ which allows the 

Court to exercise powers enabling it, rather than the parties, to dictate the progress of litigation at the 

pre-trial stage. 

The new Court rules have greatly reduced the time for Court cases to be decided.  On average, matters 

filed within the last five years have been concluded in a little more than one year.  In addition to 

implementing the new Court rules, the Supreme Court also established a Commercial division in 

January 2003 as part of its modernisation programme; and the FTC has opted to file its matters in this 

division.  The advantage of proceeding in this way is that the time period from the commencement of 

a suit to the making of a decision has been reduced considerably.  In fact, a date for the first hearing of 

the matter is usually within three months of filing suit and the case can be concluded within one year. 

The filing of matters within the Commercial division of the Supreme Court has resulted in three major 

benefits which each have translated to the timely disposal of cases. 

Firstly, the Division is specialised and houses a cadre of judges who should be experienced and 

particularly skilled in commercial type matters.  This should result in sound decisions and good 

precedent for competition law matters.  It is also expected that, after repeatedly hearing competition 

matters, these judges will develop expertise in the area. 

Secondly, matters filed in this Division of the Court bypass the backlog of other cases in the civil and 

common law divisions and move very quickly through the Court.  This has translated to early hearings 

and timely disposal of cases. 

Finally, the Division is highly organised and has its own staff and resources.  This has resulted in 

relatively smooth and cost effective Court preparation and proceedings. 

Problems Encountered 

There has been much overall improvement in the length of time taken to dispose of cases in the 

Courts.  There is, however, still more room for improvement.  The FTC has chosen to utilise the 

Commercial division which has served as a fast track for matters commenced in the Civil Court.  

Within other divisions, however, and depending on the procedure taken, matters may still take at least 

3 years for a trial date and longer for a decision to be reached.  A considerable backlog of cases 

remains in the Court system and, due to financial constraints, the technological advancements have 

not been as rapid as had been projected.  Limited availability and accessibility of equipment that 

would expedite procedures considerably, such as computers, printers and fax machines, have affected 
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the time in which these matters are disposed of.  Inadequate staffing in the Courts has also continued 

to pose a major problem 

One problem which emerged with the issue of the new Civil Procedure rules was the increase in the 

costs of filing cases in Court.  As an adjunct to the rules, the Rules of Supreme Court (fees) 2002 were 

issued in January 2003.  By virtue of those rules, the previous Court fee of J$150.00 (US equivalent 

approximately $2.00) per suit was increased to a basic sum of $2,000.00 (US equivalent approx. 

$27.00) per suit for all non-monetary claims.  The cost of filing in the Commercial division, 

depending on the sum claimed, goes up incrementally to as much as J$30,000.00 (US$400.00). 

These fees created a financial hurdle for the FTC.  In an effort to overcome this, an application was 

made to the Supreme Court on July 17, 2003 for a waiver of the Court fees in one particular case, on 

the grounds of „hardship‟ being experienced by the FTC.  The application was successful but the legal 

team recognised that such individual applications for a waiver in each Court matter would be difficult 

due to the time and expense involved.  In an effort to circumvent this problem, the legal team made an 

application to the Court for a general waiver of Court fees on all matters filed by the FTC.  The Court 

was not willing to grant such a general waiver and the FTC therefore continues to grapple with the 

issue of cost. 

Another problem posed by the new Civil Procedure rules is that the Court‟s main and overriding 

objective is to achieve settlement of disputes and resolve matters to reduce the number of cases that 

may go to trial.  We have discovered that this objective may sometimes be in general conflict with the 

objectives of competition.  In support of this overriding objective, the Court has formalised the 

mediation process.  The issue became apparent when the FTC pursued a case involving misleading 

advertising (involving defective goods) which had affected at least 37 persons.  The Respondent 

refused to respond to the FTC‟s directives and we filed suit.  Shortly before the trial date, however, 

the Respondent provided replacements and then advised the Court that the matter had been adequately 

settled.  The FTC attempted to explain to the Court that there were deeper issues to be addressed other 

than compensation, as there was damage to the market.  The Court did not, however, accept these 

arguments and ordered that the „other issues‟ be dealt with by mediation.  It held the view that the 

relevant issues had already been settled.   

The absence of a strong competition culture (and/or positive environment for it) has meant that 

competition cases are generally viewed as being of low priority and as less serious in nature than other 

cases.  This attitude became apparent when, in respect of a suit filed by the FTC which had come up 

for trial, the Judge commented that the Court‟s time should not be wasted with such trivial matters 

which would be better suited for arbitration and/or Dispute Resolution.  In support of this view, the 

Judge awarded a nominal sum as a penalty. 

Decisions handed down in other cases have revealed that the area of competition law is still new and 

the principles somewhat obscure to some judges.  For instance, the Court of Appeal case of Jamaica 

Stock Exchange (Supreme Court Civil Appeal No. 92/97) illustrates some of the difficulties raised by 

the failure to apply sound principles of competition.  In that case the judge, in considering whether 

there was lessening of competition, expressed the view that the FTC could not maintain an argument 

for limiting competition when the evidence showed that there was only one Stock exchange in 

Jamaica.  He further stated that „…competition can only arise if there is another entity, real, or 

potential, that can offer competition‟. 
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Factors Contributing to Success 

Below are some of the factors that have contributed to the FTC‟s high level of success within the past 

five years. 

1. We have been able to develop a high level of expertise over time.  Although there has been a 

relatively high rate of Staff turnover generally, the FTC has been able to retain some of its more 

experienced legal and economic experts.  These persons have developed a high level of skill and 

knowledge in the area and have been involved in most of the FTC‟s cases over time.  This is 

possible only with a structured training programme and adequate library facilities. 

2. As previously stated, we have been somewhat successful in sourcing external funding which has 

been heavily invested in the training of Staff.  The training has involved competition law and 

policy, economics and has also been practically geared to sharpening litigation and advocacy 

skills. 

3. We have attracted bright, highly skilled attorneys, economists and research officers in instances 

when more experienced ones have left.  There is therefore a pool of skills, experience and 

knowledge to pull from in the preparation and presentation of cases.  Of note is our need to 

maintain this pool of skills and this requires the aforementioned structured training programme 

and other facilities. 

4. Our ability to continue facilitating Workshops for the Judiciary, to sensitise judges to competition 

issues.  We believe that these have enabled the Judges to improve their understanding of the area; 

and this is reflected in the quality of the Court decisions over the past four years.  Coupled with 

this, the decision to file matters in the Commercial division has been resulting in minimal delay 

and greater familiarity with the issues on the part of both judges and attorneys. 

5. Through extensive training the Staff has developed expertise in choosing its battles, and in 

preparing and presenting its cases. 

9. Did your agency develop a programme for interacting with judges and helping them to become 

familiar with competition analysis? If so, please briefly describe.  

Yes, the Fair Trading Commission has facilitated “Workshops for members of the Judiciary” financed 

with funds provided from international bodies such as the IADB and the USAID.  The Commission‟s 

decisions may be appealed in the Supreme Court.  Further, the FCA provides for Private Right of 

Action by any enterprise or individual who has suffered loss, arising out of an anti-competitive 

practice. The purpose of the workshops is to sensitise participants (members of the Judiciary) to some 

of the issues they are likely to grapple with when presiding over competition related cases. In 

recognition of the vital role of the judiciary in the enforcement of Competition Law, the Commission 

developed and implemented a sustained training program for the Judiciary; and is geared at 

facilitating at least one Workshop every eighteen months.   

It is important to note that the Staff of the Commission does not participate in the workshops.  Rather, 

we secure the services of persons with the requisite experience in the practice of Competition Law to 

conduct the sessions and interact with participants. 

To date, we have conduct four (4) workshops.  In January 2003, the Commission hosted its first 

seminar, highlighting Competition Issues in Telecommunications.  The presentation proved an eye-

opener for the twenty (20) Judges in attendance.  In September 2004, the Commission hosted another 

workshop for the Judiciary, which was a more comprehensive training programme, which introduced 
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the area and focused on The Judge‟s role in Competition Cases.  It covered topics such as Cartels and 

Bid-rigging and Agreements between Competitors.  Six (6) of the Judges who are „assigned‟ to 

hearing Commercial matters attended this training session.  It was conducted by Diane P Wood, 

Circuit Judge, U.S. Court of Appeals for the 7th Circuit. 

A total of thirteen (13) individuals attended the third Workshop which was held in September 2006.  

On this occasion we extended invitations to our colleagues in Barbados and participants comprised 

nine (9) members of the Jamaican Judiciary; two members of the Judiciary from Barbados; and two 

members from the Office of the Director of Public Prosecutions in Jamaica.  The Workshop was 

conducted by Mr. William Kovacic, then Commissioner of the United States Federal Trade 

Commission (US FTC).  The Workshop focused on Market Definition & Market Power, Abuse of 

Dominance, Horizontal & Vertical Restraints, Mergers & Acquisitions, and Expert Testimony and the 

Evaluation of Economic Evidence.     

For our fourth Workshop, held in March 2008 we sought to make it more of a regional workshop with 

participants from other Caribbean states; and therefore our attendance increased to nineteen (19).  

Participants comprised eleven (11) members of the Jamaican judiciary; two (2) members of the 

Barbadian judiciary; one (1) member of the judiciary of Trinidad & Tobago; three (3) Judges from the 

Caribbean Court of Justice (CCJ); and two (2) members of the local Telecommunications Appeals 

Tribunal.  Presentations were made by Dr. John Hilke, economics consultant, formerly with the US 

FTC; Mr. Curtis Robinson, Chief, Numbering Administration & Technical Support of the Office of 

Utilities Regulations (the local sector regulator); and Mr. Geoffrey Myers, Director of Competition 

Economics of the Office of Communication, United Kingdom. The theme of the Workshop was 

“Competition Issues in the Telecommunications Sector”, included simulation exercises of Court cases 

and the personal experiences of Dr. Hilke and Mr. Myers as expert witnesses. 

1.6. Resources  

Every competition agency encounters budget problems. A new competition agency may be especially 

vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 

agency‟s mission.  

10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 

activities? Did it have resources to grow in subsequent years? If you felt that your budget was 

inadequate what strategies did you employ to try to increase it?  

In Jamaica‟s situation budgetary support from the Government was, and is still, limited.  The FTC 

does not have the power to impose fines.  Only the Court can impose fines, and all fines are payable 

to the Crown.  Further, the Commission has no authority to charge fees.  It was noted in the UNCTAD 

Peer Review Report of Jamaica that a survey of the budgets of Competition authorities in developing 

countries indicates that their average budget varies from 0.06% to 0.08% of the Government‟s non-

military expenditures.  Were that to apply to Jamaica, the FTC‟s annual budget would move from its 

current J$50M to between J$90M and J$120M.   While the Government has increased our budgetary 

allocation in nominal terms over the years, in real terms it remains much the same; and the FTC is 

called upon to use creative methods in the running of its operations to achieve its goals.  In addition, 

we repeatedly make requests to developmental funding agencies, and this has yielded some success.  

The absence of costly resource material, a training budget and funding to access expertise/consultants 

results in the Staff having to work without proper/complete tools and to focus its attention on areas, 

such as consumer redress, that are traditionally relatively easier to handle.  But with our shift in focus 

to the handling of competition matters it has become necessary for us to properly provide the tools 
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and resources that are necessary.  This has become one of our priorities, and this has been 

communicated to policy makers urging them to provide us with the relevant funding and facilities.  

On occasions, financial assistance from international funding and developmental agencies assist in 

„filling the gap‟.  

The measures adopted to address the challenge of limited financial resources include reducing 

operating costs through streamlining enforcement processes; prioritising of cases based on fixed, 

transparent criteria; and reorganising of the agencies operations in line with its priorities at a given 

time.  Of note is that these measures were determined over time through the development and growth 

of the FTC, while building its knowledge base, technical capacity and expertise through various 

experiences.  It was very difficult in the early stages to determine the specific appropriate measures 

that were necessary and useful and in hindsight, this has proven to be very true.  It is our experiences 

over the years that have assisted us in determining these measures. 

For example, in looking at our work load we are able to prioritise our cases vis-à-vis our available 

resources by assessing them with the following criteria: 

1. Extent of Detriment and Seriousness of Conduct 

2. Deterrent value of pursuing 

3. Level of Public Interest 

4. Jurisprudential value 

5. The FTC‟s capacity to investigate i.e. Resources, availability of evidence 

In considering the optimal allocation of resources it is useful for us to look at our experiences with 

facing each of the challenges listed above and then, to make a determination as to when would be the 

best time in the Agency‟s development to deal with each and how best to deal with them. 

1.7. Independence  

A competition agency should be independent as much as possible from other parts of government and 

from special interests, whether in terms of budget, management or law enforcement.  

11. As a new agency, did you feel that you had sufficient independence? If not, what were the reasons, 

in your opinion, and what did you do about it?  

Fortunately, we have always enjoyed sufficient independence from other Government agencies and 

from special interest groups; and neither have we have ever felt „pressured‟ or been in a position 

where undue influence was being levelled upon us by any Government Ministry or Agency, in the 

conduct of our work. 
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1.8. Conclusion  

12. State (a) the five most important actions that you would recommend to a new competition agency 

to ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid.  

Our recommendations of the most important actions are: 

 Develop Technical Capacity. The labour pool from which competition agencies in developing 

countries recruit their Staff is unlikely to include individuals with all the skills required to 

undertake technical competition analyses.  Most agencies will therefore have little choice but to 

develop the requisite skills during the post recruitment period.  The first step to be mindful of, 

therefore, is that recruits must possess a minimum level of training in order to be trainable.   For 

instance, it is our experience that whilst a first degree (Ll.b) is sufficient for newly recruited 

competition lawyers, newly recruited economists must have at least a Master‟s degree in 

Economics. Once the personnel has been recruited continued on-the-job training is crucial to 

filling the deficiency.  A successful training programme would, among other things, (i) provide 

Staff with access to international consultants/experts to guide them through investigation 

processes; (ii) allow Staff to attend overseas conferences, workshops and seminars; and (iii) 

establish and maintaining links with other Competition agencies.  Many of these have been 

achieved over time through several technical assistance programmes from international 

funding/donor and developmental agencies such as the USAID, IADB, EU, UNCTAD and the 

OECD.  It has been found in many jurisdictions that the optimal Staff complement is directly 

related to the size of a country‟s population, the level of acceptance or non-acceptance of 

Competition Law & Policy within that jurisdiction, and the level of commerce that may be 

affected by competition considerations.  For example, given these factors, the Technical Staff 

complement of the FTC ought to be at least twice its current size in order to operate at it optimum 

level of effectiveness. 

 Develop a Competition Culture.  The public (consumers, suppliers, policy-makers and judiciary) 

must be convinced of the benefits of competition as a means of organising economic activity if 

the competition agency is to be effective. The first step in competition law enforcement is 

detecting potentially anticompetitive conduct.  It is important to note that most instances of 

anticompetitive conducts are brought to the attention of the Commission by individuals outside of 

the agency.  The next step would be collecting information which is necessary for the agency to 

conduct its investigation in order to confirm or refute an allegation of anticompetitive conduct.  

Further, any individual or business found guilty of contravening the competition legislation could 

appeal the decision in a Court of law; this means that the Judiciary is also crucial to the process 

of deterring anticompetitive conduct. Ensuring that the public  is well informed about the types of 

conducts which are prohibited, and appreciates the potential harm from these conduct,  will help 

the agency to position the public as a key ally in detecting, investigating, prosecuting and 

therefore deterring anticompetitive conduct. Developing this culture is especially important if the 

country does not have a long history of using markets as the primary means of organising 

economic activity.  It requires the agency to, among other things, establish and promote 

guidelines on specific sections of the competition legislation as well as make specialised 

presentations to consumer groups, special interest groups and students at various levels of the 

education chain.  It also requires us to design a competition advocacy program with the objective 

of informing policy-makers when their initiatives are likely to impede or hinder competition. 

 Establish and maintain relationships with other government agencies, universities, international 

agencies, the business community, media, etc. It is with the assistance of these entities that much 

of the Agency‟s work will be channelled and the success of many programmes and initiatives 
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will depend on the support of these entities.  The FTC has had its challenges with many of these 

entities in getting them „onboard‟ and to understand what competition law and policy is about 

and their role with respect to competition concerns. 

 Address the challenge of limited financial resources and prioritise your goals giving due 

consideration to available resources.  It is important that resources are allocated in such a manner 

that is appropriate for the agency‟s age and capacity, taking local conditions and culture into 

consideration.  Activities that may be appropriate for a newer agency may be of less value to a 

more experienced one, and vice versa; and therefore the selected activities should be clearly 

linked to the goals and objectives of the Agency in its early stage of development.   

 Ensure that the Competition legislation is sound.  It is important that the legislation is created as 

„correct‟ as possible from the beginning as this will reduce the likelihood of successful 

challenges.  We have experienced several challenges because of weaknesses in our legislation 

which have resulted in amendments and an extensive overall of the FCA itself, both of which 

require a long period of time to have the weaknesses addressed.  For example, the many 

„conflicts‟ and gaps which exist within the FCA, where for example, breaches are treated under 

different standards whether it be rule of reason or per se.   

At the same time it is very useful to ensure that the legislation is consistent or coherent with 

established Government Policies.  In our situation there are just one or two statutes that recognise 

the FTC or the FCA.  Regulations and/or Government policy were enacted without knowledge of 

Competition considerations, and generally, business is conducted on behalf of the Government 

without due regard for the requirements of the FCA.  Intensive Competition advocacy is therefore 

necessary to educate the policy makers with a view of having them recognise the importance of 

Competition in many of its considerations. 

Pitfalls to Avoid 

 Underestimating the importance and defining the role of a Public Relations (PR) Department and 

a communication strategy; 

 Not getting the mass media as a strategic partner sooner than later; 

 Not developing from the outset, a means of screening/prioritising investigations; 

 Not designing from the outset, a system of quantifying interventions of the Agency; 

 Not utilising the expertise and experiences of other Competition Agencies and experts in the 

field. 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Japan-- 

1. Countries that have been actively enforcing a competition law for a longer period  

Based on Japan’s past experience of enforcing competition law and policy, it is important for young 

competition authorities to pay special attention to the following factors regarding the topics 1.1-1.7. 

1.1. Organising your agency and preparing for work  

In Japan, the Fair Trade Commission (JFTC) was established as a competition authority bestowed 

with functions that allowed it to perform independently from the start of the Antimonopoly Act 

(AMA). A secretariat consisting of permanent staff is attached to the Commission. 

Because competition policy is not well understood by the general public in those countries at an early 

stage of economic development, the existence of a competition authority that can independently 

pursue the implementation of competition policy with a long-term view is necessary. In addition, for 

the promotion of competition policy based on a long-term view, it is helpful to develop experts by 

employing permanent staff and training them on the job or through training programs inside the 

organisation. The JFTC prepares operational manuals for each section, provides periodic training for 

each hierarchical level and more recently started to give specialised training, such as training on how 

to conduct economic analyses and training managed by the Investigation Bureau for an introduction to 

the investigation method. 

1.2. Competition culture and competition advocacy  

Japanese society historically has attached more emphasis on coordination over competition and it was 

not easy for the newly introduced AMA to take root after World War II. With national traits that have 

a strong preference for solving problems by talking rather than fighting and for doing what others do, 

a marked effort was necessary to establish competition policy in the society. 

In promoting a culture of competition, it is important to help entrepreneurs raise awareness of 

compliance with competition laws. Competition advocacy, which promotes compliance with 

competition law by deepening the understanding of business people regarding the benefits of 

competition for themselves in the long run, is important. It goes without saying that strict enforcement 

of competition law is the most important task of competition authorities, but competition advocacy 

promotes not only the establishment of a culture of competition but also the effectiveness of 

enforcement. 

Competition advocacy activities require a long-sustained effort and at the same time, strategies are 

important that choose options with appropriate targets, effective media, and appropriate bodies in 

accordance with their objectives. For example, the JFTC dispatches lecturers to seminars and 

conferences held by businesses, responds to consultations by entrepreneurs and publishes pamphlets 

and leaflets to raise the effectiveness of AMA enforcement. In addition, the JFTC holds roundtables 

with consumer groups, sends electronic news letters, and holds classes on the AMA in junior high 

schools to establish a culture of competition. 

1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements  

The most important task for a competition authority is the strict enforcement of competition law. It is 

not enough to simply ban anticompetitive activities but is important to detect and eliminate them 
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based on competition law. In Japan, around between 1955 and 1970, enforcement of the AMA was 

inactive and some point out that lack of rigorous enforcement during this period caused such a 

negative impact that entrepreneurs have regarded violations of the AMA as light infractions ever 

since, which has resulted in unending cartels and bid-rigging today. It is necessary to actively enforce 

the law by tackling typical cases that influence the national or the local economy while having 

effective investigative powers to detect illegal activities and effective sanctions to eliminate such 

activities. 

The JFTC has strengthened deterrence against antimonopoly violations by, for example, introducing a 

surcharge system to the AMA in 1977, increasing the surcharge rate in 1991 (from 1.5％ of sales to 

6％), increasing the criminal penalties for a juridical person in the case of double punishment (fine for 

certain AMA violations up to 100 million yen) in 1992 and increasing the maximum penalty against a 

juridical person (up to 500 million yen) in 2002. In addition, the AMA was amended in April 2005, 

which increased the surcharge rate (from 6% to 10%), introduced a leniency program and introduced 

compulsory measures for criminal investigations. The effects of the 2005 Amended AMA are steadily 

emerging, leading to such results as the JFTC receiving a lot of leniency applications and filing 

criminal accusations under the compulsory measures for criminal investigations in some cases. 

1.4. Mergers  

Mergers and Acquisitions are an irreversible process, which change the market structure. Therefore, it 

is necessary not only to prohibit anticompetitive mergers under the substantive provisions but also to 

identify potentially anticompetitive mergers under the notification provisions. In Japan, the AMA has 

had merger control provisions, including a notification system, since 1947 as part of a comprehensive 

competition law. 

Regarding the notification provisions, notification thresholds need to be stipulated at an appropriate 

level based on an objective criterion. Japanese notification thresholds are basically based on the total 

assets of the merging party, which is an objective criterion, and the level of total assets has been 

reviewed several times in accordance with past economic growth. 

Regarding the substantive provisions, it is important to ensure clarity and transparency as well as 

heighten predictability for entrepreneurs. The JFTC takes actions to ensure the transparency of law 

enforcement and improve the predictability for entrepreneurs through publishing and revising the 

merger guidelines. Moreover, the JFTC publishes the results of its reviews on individual cases, which 

are thought to be helpful as a reference to entrepreneurs, as well as annual releases of the summaries 

of such cases. 

1.5. Judicial appeals  

Entrepreneurs dissatisfied with JFTC decisions may appeal to the Tokyo High Court to seek 

revocation (Article 77 and 85 of the AMA). In Japan, few cases were brought into the judicial process 

in the past, but recently the number of cases appealing to the court has been gradually increasing. This 

growing number of appeals may temporally cause an unavoidable augmentation in administrative 

costs, but will also contribute to increasing the general public’s awareness of the importance of 

competition policy in Japan because the accumulated precedents serve to clarify the interpretation of 

the AMA and the accumulated judicial case procedures compile case examples with transparency and 

objectivity. Furthermore, through the application of judicial procedure to the cases, the number of 

attorneys and judges familiar with competition law and policy can increase. 
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1.6. Resources  

To enhance the JFTC’s capacity to plan competition policy and enforce competition law, it is vital to 

expand resources such as staff and budget while immediately responding to changes in the 

environment surrounding the economy and society. The staff and budget of the JFTC must be 

prepared by the Cabinet and discussed and approved in the Diet. Thus, it is important to gain support 

from the public and Diet members through competition advocacy as well as achieve satisfactory 

results from law enforcement. To this end, the JFTC has utilised proposals from outside and 

formulated guidelines on competition policy administration as a part of its competition advocacy 

activities. 

In his general-policy speech on May 7, 2001, Japanese Prime Minister Junichiro Koizumi said that, 

“we will strengthen the structure of the JFTC, which should serve as the guardian of the market, 

thereby establishing competition policy appropriate for the 21st century.” In response, the JFTC held 

meetings convened under “the Committee Considering Competition Policy Appropriate for the 21st 

century” comprised of outside experts from June 2001, and a report was submitted to the JFTC in 

November of the same year. In this report, it is said that for the JFTC “to play a core role in 

competition policy and actively address consumer policy, the number of personnel needs to be rapidly 

increased and the organisation also needs to be expanded”. Furthermore, in January 2006, the JFTC 

published the “Grand Design for Competition Policy”, which illustrated the guidelines to manage 

competition policy from then on and indicated that it is important to reinforce the infrastructure of 

competition policy for implementing key policy issues. The number of staff in the General Secretariat 

of the JFTC has been increasing year after year (e.g. 571 in FY 2001, 795 in FY 2008). 

1.7. Independence  

A competition authority that is a permanent organisation and performs independently is indispensable 

for the promotion of competition policy and the effective implementation of competition law. The 

JFTC was established with the duty to achieve the purpose set forth in Article 1 (Article 27 of the 

AMA). Article 28 of the AMA clearly stipulates the independence of the JFTC with regard to 

performing its duties, and therefore, neither other government agencies nor politicians should interfere 

with the JFTC in its enforcement of the AMA. In addition, Article 31 stipulates that the chairman or a 

commissioner may not, against his or her will, be dismissed from office while he or she is in office, 

except in exceptional cases falling under the same Article. 

In order to ensure its independence, it is important for the competition authority to gain the public 

trust by strictly and aggressively enforcing the law, ensuring transparency, and fulfilling 

accountability. The JFTC publishes amendments of laws, regulations and administrative measures 

such as cease and desist orders through official gazettes, press releases, its homepage and various 

pamphlets, etc. to improve transparency and accountability. In addition, the JFTC annually reports 

through the Prime Minister to the Diet based on Article 44, Paragraph 1 of the AMA. 

1.8. Conclusion  

Based on Japan’s experience, the following five activities are important for new competition 

authorities to ensure a successful start. 

1. A comprehensive competition law and an independent competition authority 

Having a comprehensive competition law in place is a requisite for a market economy in a 

modern society. To implement and rigorously enforce a comprehensive competition law and to 

promote competition advocacy intended to deepen the understanding of the importance of 
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competition policy, it is essential to establish a permanent competition authority that exercises its 

authority independently. 

In Japan, since 1947, the AMA has existed as a comprehensive competition law that controls and 

regulates unreasonable restraint of trade, private monopolisation and business combination along 

with the JFTC as an independent competition authority. Between the 1950s and 1960s ― the 

decades of Japan’s rapid economic recovery and growth following World War II ― fierce 

competition continued in many industries among entrepreneurs with many new market entries, 

while competition laws were not always aggressively enforced. However, the consistent 

existence of a comprehensive competition law and an independent competition authority (JFTC) 

made it possible to rapidly and effectively enforce competition laws when a more concentrated 

industrial structure and anticompetitive acts such as cartels caused problems in the Japanese 

economy, which enabled further economic development of Japan. 

As explained in point 1.7 above, in order for a competition authority to ensure its independence, 

it is important to gain the trust of the general public by not only having independence as provided 

in the legislation, but also strictly and aggressively enforcing laws, enhancing transparency and 

fulfilling accountability. 

2. Strict enforcement of competition law 

As explained in 1.3 above, strictly enforcing competition law against all acts that cause 

substantial adverse effects on the national economy, such as hard-core cartels, will encourage the 

growth of competitive entrepreneurs and lead to the creation of a vital economy. To strengthen 

the ability of enforcing competition law, it is important to develop professional skills through the 

education and training of permanent staff within the competition authority. 

3. Competition Advocacy 

As explained in 1.2. above, taking advantage of the accumulated records of, and experience in, 

the enforcement of competition law, long-sustained competition advocacy is important to foster 

culture of competition, improve the effectiveness of law enforcement and establish competition 

policy. In carrying out competition advocacy, it is important to adopt a strategy that matches the 

aimed purposes of the advocacy, including the careful selection of appropriate targets, effective 

methods, and people responsible for performing advocacy. 

4. Assuring the interests of consumers 

The objective and role of competition law is to protect competition, not competitors.  The 

principal objective of competition policy is to make the market mechanism function effectively 

by maintaining or promoting competition among entrepreneurs and to assure the interests of 

consumers by improving the efficiency of economic activities as a whole. 

In order to accomplish the ultimate purpose of competition policy, that is, “to assure the interests 

of consumers”, it is important not only to help the market mechanism work effectively by 

maintaining and promoting competition among entrepreneurs, but also to create and ensure an 

environment in which consumers, as key players in the market, can make their decisions in an 

independent and reasonable manner. 

While the benefit resulting from competition is large, it exists thinly and widely across the whole 

economy. Consequently, when we make rules and enforce laws in individual cases, we must 
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always be conscious that the objective and role of competition laws lie in assuring the interests of 

consumers, not the interests of any particular industry or group. 

The JFTC published the “Grand Design for Competition Policy” in January 2006, which 

stipulated the need to provide appropriate information to consumers as part of the promotion of a 

competitive society based on rules. The JFTC is making efforts to strictly apply the AMA and the 

Premiums and Representations Act to eliminate violations, and to improve the appropriateness of 

trades with consumers by pointing out problems through fact-finding surveys on products and 

services that greatly attract consumer interest as well as new business areas such as e-commerce. 

5. International cooperation 

To strictly enforce competition policy and promote competition advocacy, it is useful to 

cooperate with countries that have accumulated experience in administering competition law. We 

can share experiences about the operation of competition laws by concluding Antimonopoly 

Cooperation Agreements and attending international conferences, such as the OECD Global 

Forum on Competition, the ICN, etc. In addition, we can develop staff ability and construct 

appropriate cooperative relationships with other jurisdictions through technical assistance. 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Latvia-- 

1. Countries that have been actively enforcing a competition law for a relatively short time  

1.1. Organising your agency and preparing for work  

This is a unique point in the life of a competition agency – creating a new organisation and preparing 

it to enforce a new law. Necessary tasks include recruiting senior officials and professional and 

administrative staff, obtaining office space and equipment, setting goals and priorities for the initial months 

and years, establishing internal procedures and creating regulations and guidelines implementing the new 

law.  

1. Describe how you conducted this organisational phase. What went well, and what didn’t?  

Competition policy in Latvia dates back to 1991 when the Law “On Competition and Restriction of 

Monopoly” was adopted, by which the Anti-monopoly Committee was founded, just a few months 

after Latvia finally retrieved its independence. In 1998 Competition Law came into effect and the 

Competition Council was formed on the basis of the Anti-monopoly Committee. The present 

Competition Law was adopted in 2001 (in force from 2002) and first amendments were made in 2004, 

slightly before accession of Latvia into the European Union. During 2008 Competition Law was 

amended twice. 

It has to be admitted that due to the limited resources and enforcement tools, only limited enforcement 

was possible before 2002. Law “On Competition and Restriction of Monopoly” was too general. 

Competition Law in force from 1998 already contained effective sanctions system; however it didn’t 

contain any special measure such as inspections (understood as “dawn raids”). Competition law from 

2002 broadened investigation tools, however the possibility to make dawn raids was introduced with 

amendments only in 2004. 

Competition Council according to the Competition Law and Advertising law was entitled to supervise 

unfair competition and advertising cases mostly causing insignificant harm to competition, which 

were very time consuming and a drain on resources. Since1 January2009 only, unfair competition 

cases are left for the decision of the court, as well as advertising which doesn’t cause significant harm 

to competition. 

1.2. Competition culture and competition advocacy  

Establishing a competition culture in a country new to competition enforcement – creating in the 

public awareness of and support for competition policy and the work of the competition agency – is vital to 

the success of a competition policy. In countries new to competition policy such a culture does not exist, 

and the competition agency performs an important educational role in helping to create it.  

2. Describe the efforts that your agency made in its first years in promoting a competition culture in 

your country. Did you have any measurable success? What resistance did you encounter?  

Due to insufficient resources in the first years no efforts were taken to promote competition culture in 

Latvia. At the beginning of 2000 an Internet homepage was developed to allow the public access to all 

public versions of the Competition Council decisions from 2002. 
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Competition advocacy activities started mainly after 2005 when seminars on competition for 

stakeholders (trade and professional associations, public institutions etc.) were introduced in the 

framework of EU Transition Facility Twinning Light Project “Enforcement of competition legislation 

implementation and competition advocacy measures for further administrative capacity strengthening 

of the Competition Council”. After the end of above-mentioned project in 2006, new educational 

seminars for stakeholders were provided during 2007 and 2008. 

1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements  

Prosecuting conduct investigations and cases can be difficult at first. Both the competition agency and 

the business community are unfamiliar with the legal and evidentiary standards that the law has created, 

and investigators lack important experience in developing cases of this kind. The investigation tools (fact 

gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not be 

adequate for the task. Case handling procedures may be cumbersome and inefficient.  

3. What problems did you encounter in investigating and prosecuting abuse of dominance and non-

cartel restrictive agreements in your early years, and how did you address them? What were your 

successes, and what factors can you identify that contributed to those successful outcomes?  

The main problem over the years has been the length of litigation during which decisions of 

Competition Council did not take effect as it was not final, therefore infringement could continue for 

several years while litigation possibilities were exhausted. 

The infringements of Competition Law were mainly established in activities of state and 

municipalities enterprises that were mostly natural monopolies. It is important that one of the main 

tasks of Competition Law was to provide that monopolies belonging to state do not harm competition 

and that Competition Council implemented it without taking into account ownership of enterprises 

which had made infringements. 

4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 

address them? How long did it take for your anti-cartel programme to begin to show results?  

The main difficulty at the beginning was insufficient enforcement tools which was the main reason 

why, at the beginning, it was hard to establish cartel infringements. Nevertheless investigation of the 

first significant and successful cartel cases started even before dawn raid possibility was introduced 

by the law. It is also important to increase awareness of Competition Law between institutions dealing 

with public procurements as bid rigging may contain cartel agreements on desirable results.   

No leniency application has yet been submitted to the Competition Council. Therefore in previous 

years, the relevant regulation on leniency was more detailed and clear, as well as other possibilities on 

how to promote leniency are now examined. 

1.4. Mergers  

Some countries, especially those with small economies, elect not to incorporate merger control into a 

new competition law. They conclude that it would require too many resources compared to the benefits to 

competition that could result. They may plan to begin merger control at a later time. Most countries do 

adopt merger control at the beginning, however. For some the initial phases of this programme proceed 

relatively smoothly. Others, however, encounter problems associated with inefficient review procedures, 

over-inclusive notification regimes or uncertain application of substantive rules.  
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5. If your new law did not provide for merger control, have you encountered any problems because 

you don’t have this power? What are the benefits to you, if any, of not having merger control?  

N/A 

6. If you have merger control, did it cause resource problems for you in your first years of operation, 

that is, requiring you to spend more resources on merger review than you thought efficient? If so, 

what did you do about it? If not, how did you avoid this problem? 7. If you have merger control, was 

it an important and useful part of your agency’s activity in its early years? What were your successes 

in implementing your merger control programme? Your problems?  

Merger control was envisaged already by the law that came into force on 1 February1992 “On 

Competition and Restriction of Monopoly” when it was performed by Anti-monopoly Committee. 

There is no data available on merger control before 2002 but the number of adopted merger decisions 

was insignificant, therefore it didn’t require much additional resources then.  

It can be explained with a too high notification threshold, requiring to notify merger only if it 

corresponds two indications together: common turnover of merger participants exceeds 25 million 

Lats (~35.5 million EUR) and at least one of the merger participants has a dominant position in 

relevant market (its market share is more then 40%).  

From 2002 the threshold was diminished and if merger corresponded to only one abovementioned 

indication it had to be notified. These changes as well as development of the economy resulted to a 

significant increase of notified mergers, thus requiring more administrative resources. It has to be 

noted that only small number of mergers were not allowed or were allowed with obligations that 

preclude distortion of competition.  

To avoid the overload of merger notifications by the amendments to the Competition law of 2008 

40% market share threshold was abolished as well as short form of merger notifications was 

introduced. Also since 01.01.2009 there is no obligation to notify merger if the turnover of one 

merging party from two is less than 1.5 million Lats (~2.13 million EUR). As the threshold for 

notification of merger remains the common turnover of merging parties i.e. - exceeding 25 million 

Lats (~35.5 millions EUR). 

7. If you have merger control, was it an important and useful part of your agency’s activity in its early 

years?  What were your successes in implementing your merger control programme?  Your 

problems?   

Even though in its early years the number of notified mergers was insignificant, merger control was 

an important part of the authority’s activities as the mergers that then occurred were very significant 

for further development of relevant markets. Another advantage of merger control is the information 

authority collects regarding different relevant markets. However low thresholds for notification may 

cause an overload of notifications of small insignificant mergers, which are not of the interest for the 

authority, but which nevertheless have to be examined according to the requirements of the law. 

1.5. Judicial appeals  

In most countries decisions of the competition agency can be appealed to the courts. Judicial systems 

vary across countries. In some, competition cases are appealed, at least in the first instance, to a court 

having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 

cases. In others, competition cases are heard by courts of general jurisdiction. While in some countries the 

judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 
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major impediment to the efficient and effective enforcement of the competition law. Judges may be 

unfamiliar with the principles of competition analysis. The competition agency may find itself losing an 

unacceptable number of its cases in court. The judicial process may take much too long, effectively 

frustrating enforcement of the law.  

8. Can decisions of your agency be appealed to the courts? If so, have you been satisfied with your 

rate of success in court cases? With the amount of time that it takes for cases that reach the courts to 

be finally decided? If you have encountered problems, what are the reasons for them, in your 

opinion? To the extent that you have experienced success, what factors contributed to it?  

Decisions of Competition Council of Latvia may be appealed to the Administrative Regional Court 

and then in cassation to the Senate of Supreme Court (Administrative department) (since amendments 

to the Competition law in force since 16.04.2008.) Before these amendments decisions could be 

appealed in three instances (1
st
 instance Administrative District court, 2

nd
 Administrative Regional 

Court and 3
rd

 and final instance, the Senate of Supreme Court). The reason of such amendments was 

to save courts resources as well as to shorten the litigation period (when decision becomes final as 

before it was over excessive - for example one decision establishing abuse of dominant position 

adopted on 1999 became final only in 2007). However average duration of court proceedings was 4-5 

years. 

Also Amendments (in force from 16 April 2008) provides that appellation of the Council’s decision 

doesn’t suspend its enforcement except for its part on imposition of a fine. 

Until the end of 2008, 59 court proceedings were initiated in respect to the Competition Council’s 

decisions on abuse of dominant positions, prohibited agreements and mergers (including decisions on 

finishing the investigation without establishing infringement). Until now only in 9 cases the final 

judgment has been carried out and only in one case the decision of Competition Council was found 

unjustified. The positive results may be explained by the reason that Competition Council in its 

decisions constantly refers to the relevant European Commission and European Court of Justice case 

law. 

9. Did your agency develop a programme for interacting with judges and helping them to become 

familiar with competition analysis? If so, please briefly describe.  

No particular programme for judges was developed. Educational activities for judges were carried out 

regularly. Last educational seminars for judges on Competition law with aim to introduce them with 

recently adopted amendments in Competition law were provided in last year (2008). 

1.6. Resources  

Every competition agency encounters budget problems. A new competition agency may be especially 

vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 

agency’s mission.  

10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 

activities? Did it have resources to grow in subsequent years? If you felt that your budget was 

inadequate what strategies did you employ to try to increase it?  

Competition Council didn’t have enough resources at the beginning. Limited financial resources also 

meant that the Competition Council was unable to properly develop its staff. The situation improved 

from 2006 when budget allocations allowed the agency to develop further its staff as well as to start 

the necessary market inquiries. These increased budget allocations was as a result of emphasising 
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during the years the importance of competition policy and effective competition surveillance in 

common economical development of the state. Increasing awareness on competition matters in society 

also will make easier to discuss on necessity to increase budget allowances for competition agency. 

This is one reason why competition advocacy is so necessary already in the early stages of the 

agency’s establishment. 

1.7. Independence  

A competition agency should be independent as much as possible from other parts of government and 

from special interests, whether in terms of budget, management or law enforcement.  

11. As a new agency, did you feel that you had sufficient independence? If not, what were the reasons, 

in your opinion, and what did you do about it?  

Competition Council of Latvia is a direct administrative institution subordinate to the Ministry of 

Economics in the form of supervision. However according to the Competition Law neither the 

Ministry of Economics, nor the Cabinet of Ministers, or any persons may give any prescription to the 

Competition Council regarding the commencement of an investigation of a matter in a specific case, 

as well as regarding the manner in which the investigation shall be conducted or a decision taken. 

Such status of independency was already determined in the Competition Law in force from 1 

February 1998 as well as was retained in the Competition law version that is in force from1 January 

2002. 

From our point of view such regulation provided sufficient level of independence as also all decisions 

adopted in cases of authority may be appealed only in court.  

Amendments (in force from 16 April 2008) for strengthening the independence of Competition 

Council stated that Competition Council is entitled to enter into an administrative contract in order to 

end the legal dispute before court without the approval of a supervising institution (Ministry of 

Economics). Thus the general regulation requiring such approval for conclusion of administrative 

contract was eliminated in respect of Competition Council. Also a duty to get authority (accept) from 

a supervising institution before a statement on persons rights in a specific legal situation (as an answer 

to the application received from that person) is issued is abolished, however this duty was not fulfilled 

already before amendments took effect. 

1.8. Conclusion  

12. State (a) the five most important actions that you would recommend to a new competition agency 

to ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid.  

(a)  

1. Competition agency should have discretion not to initiate an investigation if no serious harm to 

competition is established; 

2. Law has to contain specific regulation to ensure possibility of self-enforcement of competition 

acts and especially regarding self-enforcement of advertising and unfair competition 

infringements, if its supervision is obliged to Competition agency, to ensure effective alternative 

to public enforcement; 
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3. Competition law has to determine that appellation may not suspend fulfilling of the obligations 

imposed by decision or give discretion to Competition agency to determine that in particular 

cases decision becomes into force immediately and appellation doesn’t suspends duty to follow 

obligations prescribed by decision; 

4. The broad use of available experience of other institutions, including European Commission and 

judgments of European Court of Justice; 

5. Possible merger notification thresholds has to be evaluated in-depth, to ensure that most 

appropriate of them will be determined by Law. 

6. It is very necessary that Competition agency pays significant attention to state monopolies, not 

taking into account ownership of the possible trespasser.  

(b)  

1. Situation when Law doesn’t contain appropriate measures (inspection, etc.) to enforce it has to be 

avoided; 

2. Supervision of unfair competition and advertising may require many resources that may be spent 

for unimportant cases; to avoid it, Law has to provide discretion not to initiate the investigation 

of unimportant cases; 

3. Adequate attention must be paid to competition advocacy already at first moments when 

Competition agency starts working, even if resources are limited. Also particular education for 

judges has to be provided. Increasing awareness on competition matters in society also will make 

easier to discuss on necessity to increase budget allowances for competition agency. That is a 

reason why competition advocacy is so necessary already at early stages after agency is 

established;  

4. Law has to contain effective and heavy sanctions for trespassers, as well as Competition agency 

has to apply them in volume prescribed by Law; 

5. Litigation on decisions of Competition agency has to be provided as fast as possible. 
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CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

 

--Lithuania-- 

 

1. Countries that have been actively enforcing a competition law for a relatively short time  

1.1. Organising your agency and preparing for work  

This is a unique point in the life of a competition agency – creating a new organisation and preparing 

it to enforce a new law. Necessary tasks include recruiting senior officials and professional and 

administrative staff, obtaining office space and equipment, setting goals and priorities for the initial months 

and years, establishing internal procedures and creating regulations and guidelines implementing the new 

law.  

1. Describe how you conducted this organisational phase. What went well, and what didn’t?  

The first legal act governing competition in Lithuania was the competition law adopted in 1992. This 

initial law was supplemented by various regulatory provisions that together constituted the Lithuanian 

competition regime. The law proscribed abuses of dominance, anticompetitive restrictive agreements, 

acts of unfair competition and certain types of anticompetitive conduct by executive bodies of 

government. The law also provided for merger control. However, the law did not contain the 

necessary procedural rules and powers of the competition authority in respect of investigation of 

infringements. 

Under the 1992 law the Competition Council initially existed within the Agency of Prices and 

Competition under the Ministry of Economy, and was formed on the basis of the former State Price 

Committee. In 1995, the Agency was reorganised into the State Competition and Consumer Protection 

Office under the Government, the director of which was appointed by the Government. The former 

Competition Council was under the State Competition and Consumer Protection Office. The 

Competition Council consisted of seven members from different institutions, who were appointed by 

the Government for terms of three years. Council members did not work full time; and used to meet 

only once-twice per month for making decisions.  

The former Competition Council had enforcement responsibility also for consumer protection, 

monitoring state aids, and antidumping. 

Such structure of the competition authority didn’t work well. Council members being from outside 

were not involved in a daily work of the competition agency and were not motivated to go deeply into 

competition matters. Furthermore, having accumulated additional functions, such as antidumping and 

consumer protection, the former competition authority had not enough qualified recourses for dealing 

with quite different and even contrary to competition matters. Lack of professional staff, and office 

space and equipment were also among the main challenges faced by the Lithuanian competition 

authority. 

The situation has changed after the new competition law was enacted in 1999. The law attained a dual 

objective: created an independent competition authority - the Competition Council and established 

more effective procedural rules. The new law was followed by numerous by-laws. The separate Law 

on Coming into Force of the Law on Competition adopted in 1999, provided for the reorganisation of 

the former Competition and Consumer Protection Agency into the Administration of the Competition 

Council. The Administration of the Competition Council was formed to fulfil the functions of the 
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Competition Council. Its specific structures and management procedures were elaborated and 

approved by the Competition Council. 

In addition to the supervision of the Law on Competition, the Competition Council also carries out 

functions assigned by the Law on Prices, and the Law on Advertising. Additional duties with which 

the Competition Council was charged, namely, consumer protection and antidumping, have been 

transferred to other governmental institutions. 

It would be almost impossible to establish competition regime in Lithuania without the knowledge 

and experience of consultants and experts from international organisations and mature agencies. The 

Lithuanian Competition authority has had support from U.S., Denmark, European Commission, 

Sweden, Germany and OECD, and received very extensive technical assistance in both anti-trust and 

state aid fields. Foreign experts provided assistance in drafting the first competition laws and 

secondary legislation; acted as lecturers at seminars and workshops; gave advice on everyday cases 

(long-term advices); and hosted Lithuanian specialists in their home authorities. The Competition 

Council still maintains good relations with the previous experts. 

1.2. Competition culture and competition advocacy  

Establishing a competition culture in a country new to competition enforcement – creating in the 

public awareness of and support for competition policy and the work of the competition agency – is vital to 

the success of a competition policy. In countries new to competition policy such a culture does not exist, 

and the competition agency performs an important educational role in helping to create it.  

2. Describe the efforts that your agency made in its first years in promoting a competition culture in 

your country. Did you have any measurable success? What resistance did you encounter?  

At times of the enforcement of the first competition law in Lithuania, the level of competition culture 

was not adequately developed, the many hardly understood or, rather, misunderstood the purpose or 

the methods of operation of the competition authority, quite frequently expected from the Competition 

Council things falling completely out of the competence and scope of the Competition Council (e.g., 

the public expected that the Competition Council is in power to directly cut the prices of goods or 

reduce the inflation, etc.). 

Therefore, to achieve a satisfactory level of the implementation of competition policy in Lithuania, it 

was very important not only to make competition law and competition policy public, but also to 

educate the public about the authority’s work – to help consumers, the business community and other 

parts of government understand the rationale for competition enforcement and why it benefits them. A 

variety of means were used for doing so: 

 publish all substantive decisions of the Council; 

 publish annual reports describing the agency’s activities and important cases; 

 cultivate relations with the press; issue press releases announcing important decisions or cases; 

 make speeches or other public appearances at appropriate occasions; 

 organise seminars or conferences on competition policy for interested parties – lawyers; business 

people, consumer groups; 
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 publish guidelines explaining the substantive analysis that the agency employs in specific types 

of matters, or outlining procedures that are followed by the agency. 

The Competition Council also performed an important work in preventing restriction actions of public 

and local authorities and actively participated in drafting and amending the legal acts prepared by 

different institutions seeking to harmonise the provisions of these acts with the competition rules.  

Existing procedures in the government provided for submission of draft new legislation to the 

Competition authority for comment on issues of competition policy. In exercising this responsibility 

the Council commented on dozens of pieces of legislation in that period. Very often representatives of 

the Competition Council consulted with other ministries on specific cases or proposed regulations. 

However, their advice was not always heeded. The Competition Council had limited resources, so it 

had carefully select the matters in which it would participate and could be effective as competition 

advocate within the Government. 

Following the requirements on harmonisation of the competition law, in 1998, the Lithuanian 

competition authority jointly with the Law Harmonisation Committee “Competition” drafted the 

Recommendations on implementation of the competition principles in the following sectors of the 

economy: postal services; energy sector, and transport sector. These Recommendations contained the 

review of fundamental EC Regulations and Directives related to promotion, enhancement and 

enforcement of competition in the mentioned sectors of the economy. Besides, measures were taken 

to review legal acts effective in the Republic of Lithuania that were regulating the functions of such 

sectors with allowance for their compatibility with the standards specified in the Treaty of Rome. All 

the ministries and other governmental institutions, that were responsible for drafting and screening of 

legal acts in such spheres of activity, were been made familiar with the Recommendations.  

The developed competition culture, increased public awareness and educated business society and 

consumers through making the requirements of the Law on Competition a public domain could be 

regarded as one of the main achievements of the Competition Council. 

The Competition Council continues to place significant emphasis on the Council’s role as competition 

advocate. The Council publishes its all substantive decisions, annual reports describing the Council’s 

activities and important cases, publishes guidelines explaining the substantive analysis that the 

Council employs in specific types of matters, or outlining procedures that are followed by the 

Council, cultivates relations with the press; issues press releases announcing important decisions or 

cases, makes speeches or other public appearances at appropriate occasions, develops a page on the 

World Wide Web (www.konkuren.lt). 

1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements  

Prosecuting conduct investigations and cases can be difficult at first. Both the competition agency and 

the business community are unfamiliar with the legal and evidentiary standards that the law has created, 

and investigators lack important experience in developing cases of this kind. The investigation tools (fact 

gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not be 

adequate for the task. Case handling procedures may be cumbersome and inefficient.  

3. What problems did you encounter in investigating and prosecuting abuse of dominance and non-

cartel restrictive agreements in your early years, and how did you address them? What were your 

successes, and what factors can you identify that contributed to those successful outcomes?  

http://www.konkuren.lt/
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In the early years, abuses of a dominant position occurred relatively more frequently than restrictive 

agreements, as monopolies and dominant positions were very common in the Lithuanian economy. 

They usually were created by privatisation of formerly state-owned monopolies, and had significant 

impact upon Lithuanian consumers. Therefore, the Council confronted mostly with the abuse of 

dominance cases in such sectors as railway, post and telecommunications. Market definition and 

conditions of entry were often especially problematic to the dominance analysis in those cases. 

Successful prosecution of the abuse of dominance cases related to post, railway and telecom served as 

a very effective tool to enhance the Council’s reputation both within the government and throughout 

the private sector.  

As regards non-cartel restrictive agreements, the 1992 law did not impose restrictions on vertical 

agreements unless one of the parties was a dominant undertaking. This was to a certain extent 

influenced by the U.S. antitrust law. 

4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 

address them? How long did it take for your anti-cartel programme to begin to show results?  

The substantive provisions prohibiting restrictive agreements in the 1992 law contained general 

prohibitions of agreements that restrict competition and also prohibitions of specified types of 

conduct. The specific prohibitions included agreements among competitors fixing prices or terms of 

sale, allocating markets or sales volumes, and bid rigging. 

In the early year, there were only few prosecutions of cartel cases in Lithuania. Prosecuting cartels 

was difficult, as under the 1992 law the Lithuanian competition authority lacked sufficient powers to 

prosecute cartels. Evidence of illegal agreements was not easy to obtain, especially when the subjects 

of the investigation were not co-operative. However, it was also common that subjects voluntarily 

produced evidence of the illegal activity, often because they did not know that the conduct was 

unlawful. 

The best example of a successful cartel prosecution was the intravenous solutions case of 1998. It 

should be noted that this was the first international cartel: the illegal agreement allocated markets 

between Lithuania and Latvia. Successful prosecution of that case required close co-operation 

between the competition agencies in the affected countries, and showed the importance of such co-

operation. 

Under the 1999 law powers of the Competition Council have been increased and include the 

application of bigger penalties and other measures. Officers of the Competition Council are entitled to 

enter business premises, to review and to make copies of all available documents, including internal 

correspondence, to seize relevant documents and other material, etc. Entering premises, reviewing and 

copying relevant documents is allowed only upon approval of a judge. 

With the introduction of the 1999 law, detection and prosecution of cartels became a high priority 

within the Competition Council and it has been especially successful in prosecuting them. Some 

investigations were rather noticeable in terms of the scope of work involved, as well as complexity of 

issues addressed. This in the first place holds true for investigations of the situation in 

telecommunications, fuel and construction markets. The fines imposed by the Competition Council 

were significantly higher in comparison with previous years. Imposing of bigger fines, especially in 

cases of restrictive agreements, serves as a warning to companies operating in other markets that 

prohibited agreements will not remain undisclosed. 
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1.4. Mergers  

Some countries, especially those with small economies, elect not to incorporate merger control into a 

new competition law. They conclude that it would require too many resources compared to the benefits to 

competition that could result. They may plan to begin merger control at a later time. Most countries do 

adopt merger control at the beginning, however. For some the initial phases of this programme proceed 

relatively smoothly. Others, however, encounter problems associated with inefficient review procedures, 

over-inclusive notification regimes or uncertain application of substantive rules.  

5. If your new law did not provide for merger control, have you encountered any problems because 

you don’t have this power? What are the benefits to you, if any, of not having merger control?  

N/A 

6. If you have merger control, did it cause resource problems for you in your first years of operation, 

that is, requiring you to spend more resources on merger review than you thought efficient? If so, 

what did you do about it? If not, how did you avoid this problem? 7. If you have merger control, was 

it an important and useful part of your agency’s activity in its early years? What were your successes 

in implementing your merger control programme? Your problems? 

Both the 1992 law and the new law of 1999 provide for premerger notification and merger control. 

The 1992 law provided that the Council would establish the size thresholds for notifications. Those 

thresholds were set at a relatively low level: notification was required if the merging parties together 

had any of the following: annual turnover of 8 million Lt., total capital of 2 million Lt., or 300 

employees. These thresholds generated a relatively large – and growing – number of notifications: 17 

in 1994, 31 in 1995, 38 in 1996, 77 in 1997, and 158 in 1998. The law required the Council to adopt a 

decision on the merger within one month after notification.  The period could be extended for up to 

nine months, but only with the agreement of the parties. 

The law of 1999 was an improvement on the 1992 law in some respects. The notification threshold 

was set at combined turnover of 30 million Lt, each party having at least 5 million Lt. As it was 

expected, a higher threshold reduced notifications by at least one-half. The law provided that the 

Council must within one month after notification make a final decision on the merger or decide to 

extend the examination. In the latter event, the final decision had to be made within four months of 

notification. 

According to the amendments made in 2004, the term of the four months allowed to the Competition 

Council to pass the final decision has been liberalised, i.e. upon a duly grounded request of the 

applicant undertaking it may be extended for an extra month. This may be of special importance in 

some individual more complex cases when the Competition Council intends to permit the 

concentration subject to certain conditions and obligations and the extra month is necessary for the 

undertaking concerned to analyze and propose the appropriate coordinated undertakings which would 

prevent the creation or strengthening of the dominant position. 

7. If you have merger control, was it an important and useful part of your agency’s activity in its early 

years? What were your successes in implementing your merger control programme? Your problems? 

Notified mergers have occurred in many sectors of the economy. In approximately half of the 

transactions a foreign economic entity was involved. All types of mergers have been notified – 

horizontal, vertical and conglomerate – with horizontal and conglomerate being the larger categories. 

To date, almost all notified mergers have been approved by the Council. Only a few mergers have 

been disapproved completely. 
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1.5. Judicial appeals  

In most countries decisions of the competition agency can be appealed to the courts. Judicial systems 

vary across countries. In some, competition cases are appealed, at least in the first instance, to a court 

having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 

cases. In others, competition cases are heard by courts of general jurisdiction. While in some countries the 

judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 

major impediment to the efficient and effective enforcement of the competition law. Judges may be 

unfamiliar with the principles of competition analysis. The competition agency may find itself losing an 

unacceptable number of its cases in court. The judicial process may take much too long, effectively 

frustrating enforcement of the law.  

8. Can decisions of your agency be appealed to the courts? If so, have you been satisfied with your 

rate of success in court cases? With the amount of time that it takes for cases that reach the courts to 

be finally decided? If you have encountered problems, what are the reasons for them, in your 

opinion? To the extent that you have experienced success, what factors contributed to it?  

The undertakings as well as other persons who believe that their rights protected by this Law have 

been violated shall have the right to appeal to the Vilnius Regional Administrative Court against the 

resolutions of the Competition Council. 

During the period of 1993-1999, the Lithuanian Competition agency considered a total of 262 cases 

involving possible substantive violations of the competition law. Most of the cases (108) were related 

to unfair competition, 47 – abuse of a dominant position, 45 – illegal concentration, 39 – activities of 

state government bodies restricting competition, 18 – fail to fulfil the obligations of the Competition 

Institution, 4 – restrictive agreements (cartels). Out of all cases only 25 cases were appealed to the 

court (for instance during recent two years (2006-2007) were appealed even 12 cases), and the 

Competition Council prevailed in most of them.  

To reach the final decision (we count both the first and the appeal instances) in some cases it took 

about 7 months in other – about 2 years (now it takes a little bit less). Despite such long period for 

reaching the final decision of special significance is the fact that the court acknowledged decisions of 

the Competition Council as legitimate in more complex cases dealing with infringements most 

harmful for economy and consumers. 

Therefore the judicial practice has been tangibly beneficial in terms of the efficient enforcement of the 

competition policy as well as consolidating the legal basis for the functioning of the national 

competition authority. 

9. Did your agency develop a programme for interacting with judges and helping them to become 

familiar with competition analysis? If so, please briefly describe. 

Up to now, the Competition Council has not developed any special programme for interacting with 

judges. Training of judges in the field of competition is apparently insufficient. Who is to undertake 

training of judges in this particular area? As of today we clearly lack appropriate training programmes 

for judges. 
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1.6. Resources  

Every competition agency encounters budget problems. A new competition agency may be especially 

vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 

agency’s mission.  

10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 

activities? Did it have resources to grow in subsequent years? If you felt that your budget was 

inadequate what strategies did you employ to try to increase it? 

The shortage of resources, both financial and personal was (and still is) a problem. Because of the 

budget that was not sufficient, there were limited possibilities to hire experts from outside in the 

course of investigations, if needed, to constantly train the staff, especially new employees, to employ 

economists or lawyers accordingly to the needs of the Competition Council. The Competition Council 

also had a problem with employee turnover – retaining good professionals in the agency. Part of the 

problem was a disparity in pay between positions in the Administration of the Competition Council 

and positions elsewhere in the public and private sectors. The positions in the Competition Council 

were paid at a lower rate than comparable positions in the ministries. Therefore, many highly 

qualified specialists, attracted by higher salaries elsewhere, left for other institutions or private sector.  

In order to overcome the disparity in salaries, the Competition Council has worked within the 

Government to encourage review of these standards and sought for additional resources, however up 

to now, the disparity exists. 

1.7. Independence  

A competition agency should be independent as much as possible from other parts of government and 

from special interests, whether in terms of budget, management or law enforcement.  

11. As a new agency, did you feel that you had sufficient independence? If not, what were the reasons, 

in your opinion, and what did you do about it? 

The experience accumulated by the Lithuanian Competition Council has shown that in order to be 

able to meet all the challenges that the young authority is facing, it is of utmost importance to ensure 

the independence from a variety of interests, political influence and control. Therefore, it is vital to 

establish the independence of the authority from the Government and the Parliament in the 

competition law. Should the institution fail to attain that, it will proceed being under the influence and 

pressure of various interests, will be in no position to ensure the efficient oversight of competition law 

and represent itself as an efficient instrument for the protection of competition in the country. It is 

particularly vital in the country in which, as a rule, the level of competition culture is not adequately 

developed. 

The Lithuanian competition authority started its work in 1992 as a part of the Government, and was 

not fully free of political influence. The experience accumulated during several years has shown that 

in order to be able to meet all the challenges that the authority was facing, it was important to ensure 

its independence from a variety of interests, political influence and control.  

This was particularly vital, as at that times the level of competition culture was not adequately 

developed, the many hardly understood or, rather, misunderstood the purpose or the methods of 

operation of the Competition Council, quite frequently expected from the CC things falling 

completely out of the competence and scope of the CC (e.g., the public often expects that the CC is in 

power to directly cut the prices of goods or reduce the inflation, etc.). 
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The Law of 1999 changed the status of the Competition Council and provided it with a greater 

measure of independence. The Competition Council is an independent public authority of the 

Republic of Lithuania, responsible for the implementation of competition law and policy. Decisions of 

the CC are taken without any possibility of interference by the Government. The Council is a 

collegiate body, composed of 5 persons who take their decisions by majority vote. The law provides 

that the Chairman and four members of the Competition Council are appointed by the President, 

according to the proposal of the Prime Minister. The Chairman serves for a term of five years, and the 

four members serve for a term of six years, except that initially two members serve for a three year 

term. The same person can not be appointed for more than two consecutive terms of office. 

1.8. Conclusion  

12. State (a) the five most important actions that you would recommend to a new competition agency 

to ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid. 

a) 

 to adopt an adequate legislation; 

 to create an independent agency with sufficient capital resources; 

 to recruit a proper staff; 

 to receive a technical assistance from abroad; 

 to develop a competition culture. 

b) 

 inadequate legislation; 

 interference from the government; 

 too broad range of functions (responsibilities); 

 lack of human and capital resources; 

 lack of international cooperation. 
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CHALLENGES FACING YOUNG COMPETITON AUTHORITIES 

--Mexico
1
-- 

1. Competition Enforcement 

1.1. Conduct cases and investigations 

1. For decades, the Mexican economy was characterised by strong protectionism and heavy 

government intervention. As a result, most sectors of the economy were highly concentrated and presented 

important barriers to entry. 

2. In the early 1990’s Mexico initiated a process of trade liberalisation and regulatory improvement 

which was designed to modernise the economy, improve competitive conditions and facilitate Mexico’s 

insertion in the global economy. The Federal Law of Economic Competition (FLEC), which created the 

Federal Competition Commission (CFC or Commission), came into effect in 1993 and was part of this 

modernisation effort. 

3. The initial years after the Competition Law entered into force (1993-1995) saw very few 

complaints for anticompetitive practices filed before the CFC: 22 in 1993-1994 and 12 throughout 1994-

1995.  Most of these complaints were rejected because they did not fulfil the minimum requirements 

needed to initiate an investigation or because they denounced practices that were not considered as 

anticompetitive under the FLEC. This was not surprising given that competition policy was a new field, 

and economic agents had little experience in dealing with such issues and often tried to present complaints 

before the CFC merely as a tool against their competitors. 

4. In the early years, the ex -officio investigations initiated by the CFC on relative monopolistic 

practices took several months or even years to resolve, and most of them without positive results. For 

example, in the period of 1993-1994, only 6 of the 16 ex- officio investigations, most of them on cartels, 

concluded with the imposition of a sanction, while 7 concluded that there was no violation to the FLEC. 

This was explained by the lack of experience of the CFC in taking on complex cases. 

5. During our 15 years of experience, key actions have been conducted in three main areas in order 

to improve effectiveness in enforcement of competition law regarding abuse of dominance cases. First, a 

new policy has been adopted to apply more restrictive criteria when choosing what cases will be initiated, 

investigated, and eventually sanctioned.  Second, we have developed an advocacy strategy aimed at 

strengthening communication between the Judiciary Branch and the Competition authority, and increase 

understanding of competition issues by judges. Third and perhaps most importantly, are the amendments to 

the FLEC in 2006 (described below). It is important to note that the amendments to the FLEC did not 

change the core analytical principles of the law, but they strengthened the CFC’s operative tools.  

6. Prior to the 2006 amendments to the FLEC, the law defined anticompetitive conducts for relative 

practices as i) non-price unilateral restraints, ii) resale price maintenance, iii) tied sales, iv) exclusive 

dealings, v) refusal to deal, and vi) exclusionary boycott. Other anticompetitive conducts were defined in 

the FLEC as relative monopolistic practices that unduly damage or impair the competition process and free 

access to production, processing, distribution and marketing of goods and services (article 10, paragraph 

VII). This lack of detail became the subject of legal controversy and led to the inclusion of five additional 

relative monopolistic practices in the 2006 amendments to the FLEC.  

                                                      
1
 Submitted by the Mexican Federal Competition Commission 
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7. One of the main changes to the FLEC was encouraged by a Supreme Court decision in 2005. 

After four judicial procedures in district courts, the Supreme Court analysed and resolved on the 

constitutionality of article 10 paragraph VII in the following terms: The Supreme Court judged that this 

paragraph was unconstitutional, since it only included general criteria on conducts that can hinder free 

market access and economic competition, and failed to establish the parameters that the CFC must follow 

in order to sanction the relative monopolistic practices involved.  

8. In order to overcome the legal weakness pointed out by the Supreme Court with regard to the 

unconstitutionality of article 10 paragraph VII, the reforms to the FLEC sought to include five additional 

relative monopolistic practices
2
 that were originally contained only in the FLEC’s bylaw. These five 

conducts are typified as: a) predatory pricing, b) rebates and loyalty discounts, c) cross-subsidisation, d) 

price discrimination and e) raising rivals’ costs.  

9. The modifications to the FLEC also included specific economic concepts that firms can use to 

argue efficiency gains that offset the effects of anticompetitive practices. Moreover, these amendments 

granted the CFC limited powers to conduct on-site verifications in order to gather evidence, increased 

fines, and allowed for divestiture of assets as a last resort. 

10. Our experience shows that the criteria for selecting cases are of vital importance for a 

competition authority. As we have gained experience, the quality of the cases accepted has improved, as 

well as that of the analysis conducted by the CFC.  Our rate of success before the courts has improved 

dramatically, in large part because we have tried to understand the reasons why we lost some of the early 

cases.  In addition to learning from our mistakes, we have become very proactive with the judicial 

tribunals, and are working actively to present our viewpoints throughout the process, and generate a clearer 

understanding of competition issues among the members of the judicial branch.  

1.2. Leniency 

11. The amendments to the FLEC have strengthened the CFC’s enforcement capacity, by 

establishing a leniency program aimed at detecting and fighting collusive agreements that fix prices, 

segment markets or facilitate bid rigging. The leniency program is based on article 33 bis 3 of the FLEC. 

Its principal feature is to grant the reduction of fines to the economic agents involved in an absolute 

monopolistic practice (hardcore cartel) that apply to the leniency program.  

12. The leniency program is aimed at the first economic agent that: i) provides evidence to prove the 

existence of an absolute monopolistic practice; ii) cooperates completely and continuously with the 

Commission during the course of the investigation and the defence of the case; and iii) undertakes 

necessary actions to end its participation in the cartel. The leniency program also considers a reduction in 

fines for those agents that are not the first to come forward, as long as they contribute information towards 

the investigation.  

13. Anyone interested in applying for the leniency program must do so either through a voicemail 

message or e-mail. The Directorate General for Investigations of Absolute Monopolistic Practices and 

Interstate Trade Restrictions is the only department within the Commission which is authorised to process 

the leniency requests submitted to the Commission. 

                                                      
2
 These practices are considered illegal when the agent has substantial market power in the relevant market and whose 

conduct has the goal or effect of unduly displacing other economic agents, impeding their access to the market or 

establishing exclusive advantages in favour of one or more persons. 
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14. In general, cartel cases are easier to win than abuse of dominance cases, provided that there is 

reasonable evidence of an agreement among competitors. This is precisely because in abuse of dominance 

cases, the application of the rule of reason requires sophisticated economic analysis, which ultimately goes 

before tribunals that are not specialised in competition matters. In the early days of the CFC, most of the 

cartel cases won by the Commission had to do with a lack of understanding of the FLEC and of 

competition policy in general by the firms, primarily on the part of business and trade associations. 

15. An important challenge for every young authority is the ability to sanction anticompetitive 

conduct in an effective manner, so as to generate the incentives and the deterrent for the practice not to be 

committed again.  The level of fines that an authority can assess is therefore fundamental in order to create 

this set of incentives and deterrents.  In Mexico, fines used to be extremely low (the maximum fine was 

approximately $1 million dollars US), and while the 2006 amendments to the Law increased fines 

substantially ($7 million dollars for cartels and $4.5 million for abuse of dominance), they are still much 

lower than in other countries.  Among other problems, the fact that fines remain low is a disincentive for 

large firms to join the leniency program.  Efforts have been made recently to modify the FLEC in order to 

levy fines based on a percentage of yearly sales by the company involved in the anticompetitive activity, 

but the issue is still being debated in Congress.  

1.3. Mergers and acquisitions 

16. For the purpose of the FLEC, a merger is understood to consist of acquiring the control of a 

corporation, or any other action through which corporations, associations, stocks, equity interest, trusts and 

assets in general are combined amongst competitors, suppliers, customers or any other economic agents. 

The CFC can prohibit a merger or acquisition if the resulting economic agent would be able to fix prices 

unilaterally, limit supply, or facilitate any of the monopolistic practices considered in the FLEC. 

17. The 2006 amendments to the FLEC focused on increasing notification thresholds, implementing 

a fast track for mergers that do not put in risk the competition process, and modifying the waiting period 

before a merger may take place. 

 Increases of thresholds: Thresholds increased by 50% and 75% depending on the nature of the 

transaction. 

 Timing: The natural days originally established in the Law were changed to business days, in 

order to allow for a better handling of cases. 

 There is a simplified procedure that allows for a rapid treatment of operations when it is clear that 

the transaction is not going to affect competition  

 Information is classified along the following criteria:  i) confidential, ii) reserved, and iii) public. 

 Increase of the sanctions: Applied to extemporaneous notification, false declaration, prohibited 

mergers, and non-fulfilment of the conditions imposed to authorise a concentration. 

18. The Commission has the power to issue an order not to carry out a merger until it is cleared by 

the Commission. Art. 20 of the FLEC provides for three alternative reporting thresholds and establishes 

that a pre-closing filing is required if any of the following three thresholds is met: 

 When the value of the transaction exceeds 946 million Mexican pesos (approximately 72 million 

dollars). 
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 When the transaction giving rise to the concentration involves the accumulation of 35 per cent or 

more of the assets or shares of stock of an economic agent, whose assets or annual sales in 

Mexico exceed 946 million Mexican pesos (approximately 72 million dollars). 

 When the transaction giving rise to the concentration involves the accumulation in Mexico of 

assets or capital stock in excess of 441 million Mexican pesos (34 million dollar approx.) and the 

economic agents involved (buyer and seller) in the concentration have assets or volume of annual 

sales, jointly or individually (worldwide), that exceed 2,524 million Mexican pesos 

(approximately194 million dollars). 

19. Concession and permits for State assets (such as radio-spectrum, port infrastructure, and satellite 

concessions) are subject to a similar analysis as that used for mergers. Art. 22 of the FLEC establishes that 

those mergers reaching favourable resolution shall not be investigated, except if it is later found that said 

resolution was reached through false information, or if the resolution conditioned the merger and such 

conditions were not met.  In addition, after a one-year period, a transaction not subject to notification 

cannot be challenged. 

Figure 1. Annual merger cases as a percentage of total cases, by type of decision 
1
 

 

* Includes cases rejected, withdrawn, not admitted for processing or closed. 

1 LP gas permits are not included in total cases. 

20. The ex-ante notification process for mergers requires an intensive use of human resources, but it 

is one of the most important aspects of competition enforcement in Mexico. Merger control has proven to 

be one of the most successful areas of enforcement of the FLEC.  Our experience shows that the 

conditioning of mergers or the establishment of structural remedies is very difficult to implement and 

should be avoided if possible.  Furthermore, the dissolution of assets once the merger has been concluded 

(ex-post) presents enormous legal challenges. 

21. An important challenge for the CFC, and for most young authorities, is to increase the efficiency 

of operations and streamline the analysis of mergers so that human resources can be concentrated on the 
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handling of complicated cases.  In order to accomplish this, a fast track procedure for the analysis of 

harmless mergers is of the utmost importance. 

1.4. Judicial appeals 

22. An economic agent can request an appeal of a decision before the Commission. The purpose of 

this appeal is to allow the individual to communicate to the CFC the reasons why he or she considers that 

the CFC erred in its decision.  

23. One of the main activities between the CFC and the Judiciary is perhaps the time spent in 

handling appeals presented by economic agents before the tribunals. The amparo suit reviews the legality 

and constitutionality of any administrative matter and, has become the main legal recourse to challenge 

CFC decisions. From the creation of the CFC and until April 2004, the Judiciary resolved 375 competition-

related amparo suits: from these, only 35% were resolved in less than a year, while 23% of the cases took 

from 3 to 5 years to resolve. As was mentioned previously, we have improved our record on amparo suits, 

and the latest figures show that the Commission won 79% of the amparo suits presented in 2007. 

24. During that year, the CFC faced 199 appeals before the Judiciary: 150 amparo suits and 49 

nullity trials
3
; 54 amparo suits were resolved (out of which the CFC won 79%). Regarding the nullity 

trials, only one was resolved in that year which was favourable to the CFC. 

25. Until February 2008, in addition to the amparo suit, there was another legal instance for judicial 

appeal: the nullity trial. In Mexico the jurisdictional body overseeing this type of litigation is the Federal 

Fiscal and Administrative Justice Tribunal (TFJFA), which is part of the Executive Branch but remains 

fully autonomous. This legal instance reviews whether the actions of an authority are legal, and the effects 

of its sentences confirm or annul such actions.  

26. However, a recent Supreme Court decision established that the TFJFA is no longer empowered to 

handle competition cases. The ruling established that the only competent jurisdictional body to litigate 

competition cases is the Federal Circuit Tribunals on Administrative Matters, and also concluded that the 

amparo suit is the sole vehicle of judicial defence to appeal a Commission’s resolution. 

27. Some important judicial decisions have confirmed the constitutionality of seven articles of the 

competition law, and confirmed economic sanctions imposed by the CFC. Thus, the Judicial Branch has 

validated the CFC’s actions in several markets with high impact on consumer welfare, in which it is 

essential to resolve competition problems to guarantee better prices and a wider variety of choices. 

28. Another important amendment to the FLEC in 2006 was the inclusion of Article 33 bis 2, which 

allows economic agents to present undertakings to suspend, eliminate, and correct an anticompetitive 

practice or prohibited merger. After a request of this sort is filed before the Commission, it shall suspend 

the proceeding and issue a resolution in a period of 15 days. This modification, aimed at preventing the 

excessive use of resources which instead can be used for other relevant enforcement cases, has allowed the 

CFC to solve competition problems and restore healthy competition conditions and avoid the complex 

process of judicial review.    

                                                      
3
 The nullity trial is the process followed before a jurisdictional body, to solve controversies between citizens and the 

public administration. These controversies arise when an individual deems that an action by an authority was carried 

out without adhering to the letter of the law. Hence, this process reviews the strict legality that an administrative 

action must follow. 
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29. As a result of the recent CFC actions, the number of amparo suits and nullity trials before the 

Judicial Branch have decreased considerably since 2003, as shown in the following graph:  

Figure 2. Amparo and Nullity Trials against CFC rulings 

Annual Cases 

 

* Data as of November, 2008  

1.5. Resources and structure 

30. The CFC’s institutional design guarantees its technical and operational autonomy. However, the 

CFC is dependent on the Ministry of the Economy for its budget, but this has never put in jeopardy the 

independence of its decisions. 

Figure 3. Annual cases and personnel
1
 

 

1 LP gas permits are not included in total cases. Second semester of 1996 was omitted to compare annual periods.  
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31. The number of CFC employees increased slightly during its first years. As years went by, this 

number became stable and even showed a small decrease. Given the permanent situation of limited 

resources faced by the CFC, it became necessary to apply measures to encourage a more efficient use of 

resources, and to seek support from bilateral and multilateral international organisations in the form of 

Cooperation Programs. These measures also included an internal restructuring and encouraging 

multidisciplinary collaboration and improving teamwork.  

 In 2005, the Commission initiated a restructuring process that was completed in 2007. The 

process created five new departments:  

 the Unit for Planning, Institutional Relations and International Affairs; 

 the General Directorate for Institutional Relations and International Affairs; 

 the General Directorate for Contentious Affairs, which used to be embedded in the General 

Directorate for Legal Affairs. This new area defends the CFC in any procedure before the 

Judiciary. The second area serves as the CFC’s Legal Counsel; 

 the General Directorate for Investigations was divided into two areas:  the General 

Directorate for Absolute Monopolistic Practices and Restraints on Interstate Commerce, and 

the General Directorate for Relative Monopolistic Practices; 

 the General Directorate for Regulated Markets was separated from the General Directorate 

for Privatisation and Bidding Processes. 

32. The CFC was restructured in order to provide more human resources to the technical areas that 

handle cases.  This was done by shifting resources from the non-technical areas of the Commission, and 

the process was implemented without any additional financial resources than those assigned yearly by the 

Mexican Congress to the CFC.  

33. Other measures adopted to improve the efficiency of our day-to-day activities had to do with 

using Information Technologies in order to implement a competition information system. This web-based 

mechanism facilitates information sharing, provides a platform for on-line work, and allows for efficient 

follow-up on the development and handling of casework. The implementation of this system has helped to 

streamline internal procedures and to keep better track of the deadlines established in the FLEC. 

2. Competition culture and competition advocacy 

2.1. Fostering a competition culture 

34. In Mexico, the evolution of a competition culture has been the product of advocacy efforts 

carried out by the Commission over its 15 years of operation. Since 1994, the CFC has implemented 

countless activities to promote the understanding of competition as a key tool to promote productive and 

allocative efficiency.  

35. During the first years of the Commission, advocacy efforts were centred on promoting an 

understanding of the FLEC among different constituencies, including other government institutions, Since 

the FLEC had substantial implications for a large number of participants in the economy, a wide-ranging 

media program was implemented. 
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36. The establishment of an active media program proved to be essential in sparkling public debate 

on the importance of competition issues, and placing these on the national agenda.   

37. A broader knowledge of the competition legislation and the institution in charge of its application 

is essential to underpin competition as part of the overall government policy to protect consumer rights. 

The main activities followed by the Commission to enhance competition culture have been based on i) the 

transparency of the investigations and resolutions; ii) the response to the economic agents’ consultations; 

iii) the consideration of society’s views and comments for the improvement of agency performance; iv) the 

issuing of studies on competition in regulated sectors; v) and the dissemination of achievements and 

priorities of the Commission.   

38. The President of the Commission has the authority to issue and publish an annual report on the 

performance of the Commission, including the results of its actions on free market access and competition 

matters. The process of transparency is strengthened through the publication in the Official Gazette of an 

abstract of every investigation initiated by the authority.  

2.2. Advocacy on regulatory issues 

39. The FLEC empowers the CFC to issue opinions on legislative bills, and technical regulations, as 

well as any public policies or administrative acts which may affect competition. The Commission also has 

the authority to issue opinions on secondary regulations and legislative proposals to Congress. This 

mandate has been an essential tool to create and promote a competition culture among government bodies 

and institutions, and to advocate for the inclusion of competition criteria in public policies, including new 

laws and regulations.  

40. The Commission regularly issues opinions and general recommendations on these key sectors of 

the Mexican economy, which have been instrumental in influencing the design of public policies and 

ensuring that these incorporate competition principles. Nevertheless, much work remains to be done, 

especially in Mexico’s key regulated sectors such as telecommunications, energy, transportations, and 

financial services. Issuing opinions and making them public would not have had the same positive effects 

if the CFC lacked autonomy in its decision-making process.  Publishing CFC opinions and making them 

part of the public debate has allowed us to make progress with sectoral regulators who would be less 

inclined to follow competition recommendations in a less transparent environment.  

41. Through its opinions, the CFC has specifically looked for i) enhancing efficiency and 

competition in the private pension system; ii) promoting a more competitive structure of the retail banking 

system; iii) facilitating technological convergence and promoting a more competitive environment in 

telecommunications; iv) developing a pro-competitive regulatory framework to facilitate access to 

audiovisual content; v) minimising regulatory inefficiencies in the supply of airport services; vi) reducing 

barriers to entry in the gasoline retail sales and transport and distribution of liquefied petroleum gas 

markets; and vii) removing barriers to international trade. 

42. Currently, the CFC is working with the OECD on the implementation of a Competition 

Assessment (“Toolkit”) whose main objective is to issue recommendations on how to strengthen 

competition in key sectors of the economy. 

2.3. Latest progress in the advocacy strategy and challenges for the future 

43. In June 2006, after more than a year of analysis and discussion, the FLEC was amended as a 

result of a unanimous Congressional vote. This new law has provided the Commission with better 

operative tools to fight anticompetitive conducts and strengthened the agency’s advocacy capabilities. The 

new FLEC contains provisions allowing the CFC to issue binding opinions on secondary laws and 
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regulations. As of today, no binding opinions have been issued, but we continue to be very active in issuing 

non-binding opinions.  

44. Over the last two years, the Commission has acquired greater powers through legal reforms, and 

through its advocacy efforts (i.e. sectoral opinions, public events, and working with Congress and Media, 

just to mention some of them) has been able to position the importance of defending competition principles 

on the national agenda. 

45. While the CFC has made important progress over the years in establishing an effective advocacy 

program, many of the challenges that we faced when the Commission was created, still remain.  These 

include the lack of natural allies for the promotion of competition principles.  The “competition 

community” remains very small and academic discussion is incipient.  Furthermore, private sector groups 

and the federal or local regulators that could benefit the most from the adoption of competition principles 

are precisely the ones that adopt the most defensive positions when it comes to dealing with the CFC.   

46. In other words, it is still hard, today, to approach the private sector and other regulators through 

advocacy efforts when their main concern remains whether a rapprochement with the CFC is likely to put 

them under the investigative microscope. We therefore need to break this negative cycle and generate 

confidence among key groups in society as to the benefits of engaging the CFC and embracing the 

principles that we defend through the FLEC. 

2.4. Relationship with the Judicial Branch 

47. One of the most important tasks for the Commission has been the interaction with the Judiciary in 

trying to win cases. In order to strengthen the relationship with the Judicial Branch, there are three tasks 

that the CFC has considered to be key:  

 effective communication of CFC’s legal and economic reasoning; 

 solid investigations (meaning clearer and better motivated conclusions derived from 

investigations); and 

 mutual capacity building activities. 

48. The CFC is currently working with judges and magistrates to enhance their understanding of 

competition law and policy through a series of seminars and workshops. The goal of these programs has 

been to promote a deeper understanding of economic concepts involved in competition law.  

49. The activities considered in these programs have been enriched by the participation of Judicial 

Branch members from other countries. This involves conducting seminars with foreign judges and officials 

from other competition agencies, who share experiences regarding their own handling of competition 

cases.  

2.5. Advocacy at the state and local levels 

50. The Commission has undertaken a regional advocacy strategy with the aim of deepening 

competition principles at the state and local levels. As part of this effort, in 2008, the Commission renewed 

its cooperation agreement with the Office of the Federal Attorney for Consumer Protection (PROFECO) to 

work jointly in detecting monopolistic practices and strengthening the promotion of competition advocacy 

and consumer protection across Mexico.  
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51. This institutional agreement includes reciprocal training activities between both agencies and 

joint activities to promote competition /consumer culture throughout the country. These activities are also 

part of an international cooperation program signed by the Commission and the Inter American 

Development Bank (IADB), which is aimed at ensuring market access for small and medium-sized 

enterprises through competition policy.  

52. In the light of this cooperation program, the Commission has conducted a series of road-shows in 

different states of the country with the purpose to inform local communities about the Commission’s work. 

However, an effective regional strategy of promotion of competition principles can be very expensive, and 

this area used to be neglected in Mexico because of other pressing business, such as the large workload of 

cases, which are the bread and butter of the organisation.  Nevertheless, in the last few years, existing 

resources have been reallocated to a “Regional Coordination Division” which is in charge of implementing 

such a strategy.  It is in the interest of young authorities to allocate enough resources to regional advocacy 

activities, as most anticompetitive behaviour in developing countries takes place at the state and local level. 

53. The consolidation of a competition culture requires the formation of professionals in economics 

with a legal background, and lawyers who understand how to apply economic analysis to competition 

cases. In this respect, the Commission has been working with academic institutions to help develop courses 

and seminars related to competition issues. This approach consists in working together with academic 

institutions in order to develop specific competition curricula for economics and law students. The goal is 

to instil competition principles in the new generations of professionals that will enter the labour market in 

the near future.  This is an important element of the CFC’s overall advocacy strategy, and it adds to the 

development of skills of potential Commission employees.  

3. Five key elements needed to improve the effectiveness of a young agency 

 Full independence. 

 Enough financial and human resources. 

 Proper legal framework. 

 Increased efficiency in operations and quality of resolutions (internal management; knowledge 

management; and development of professional skills). 

 Effective advocacy program in order to position competition issues at the forefront of the national 

agenda and engage key actors (judicial branch, private sector, sectoral regulators and state and 

local governments, academic community, consumer associations and other NGO’s). 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Morocco-- 

1. Description of the initial organisational phase of the Moroccan National Competition Council 

 Appointment of the Chair of the Competition Council on 20 August 2008 and publication of the 

official decree of confirmation on 15 October 2008. 

 Rental of temporary office space and receipt of government approval for the construction of 

suitable facilities, to be completed by year-end 2010. 

 Outfitting of temporary premises in late December 2008. 

 Recruitment of the first team of close supervisors. 

2. Objectives for 2009 

 Instil a climate of trust and transparency in economic circles, with determination to portray the 

Council’s activity as supervision that is neither unduly suspicious nor lax. The goal is to establish 

clear-cut rules and ensure compliance therewith. 

 Insofar as the Moroccan Competition Council plays an advisory role, it will both look into 

matters brought to its attention and take the initiative in exploring a number of important issues 

and submitting proposals to the government. 

 The Council will further endeavour to establish the tradition of a comprehensive yearly review of 

the competitiveness of the Moroccan economy, to be incorporated into its annual report. 

 In addition, the Council will be expanding its communication and training initiatives in order to 

foster a “competition” culture amongst stakeholders and public opinion. 

 During this initial phase of its operations, the Council will be giving priority to issues involving 

consumer protection, and consumer staples in particular, and to reviewing economic sectors that 

still enjoy import protection. 

 Lastly, 2009 will be devoted to structuring the Council and investing it with powers, resources 

and procedures so it can begin to work on a higher status that will make it a decision-making 

authority as from 2010, like the vast majority of Competition Councils the world over. 

3. Objectives for 2010 

 Substantive: 

 Expand and enhance the “competition” culture. 

 Respond to matters brought before it, but strive also to prompt initiatives. 

 Develop industry studies and improve the quality of the annual report on the state of 

competition in Morocco. 
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 Heighten skills in the realms of anticompetitive practices and mergers. 

 Institutional: 

 Bolster the Council’s image. 

 Formulate amendments to the current statutes to give the Council the role of an independent 

decision-making authority. 

 Expand the Council’s financial resources. 

4. The five most important actions for a new competition agency 

 Begin by upgrading its operational structures and the quality of its human resources. 

 Avoid the pitfall of conflicts of authority with existing entities and let the role of the authority in 

question be shaped by objective developments and objective external forces. 

 Be perceived in economic circles as a force for guidance and objective arbitration rather than as 

an authority whose primary role is to impose sanctions. 

 Turn awareness-building into a potent weapon, and sanctions into measures that are seen as being 

fair and warranted. 

 Communication and transparency are fundamental prerequisites for the success of a Competition 

Council.  



 



 DAF/COMP/GF/WD(2008)52 

 

 

 

 

 

 

 

 
 
 
 
 
 
 

 

 

 
 

 
CONTRIBUTION DU MAROC 

 
 

 

 
 
 
 
 
 

 
     

 

 

 

 

 
 
 

 

 



DAF/COMP/GF/WD(2008)52 

QUESTIONNAIRE SUR LES DÉFIS QUE DOIVENT RELEVER LES JEUNES AUTORITÉS  

DE LA CONCURRENCE 

--Maroc-- 

1. Description de la première phase d’organisation du Conseil de la Concurrence du Maroc 

 La nomination du Président du Conseil de la Concurrence remonte au 20 Août 2008 et le décret 

d’officialisation a été publié le 15 octobre 2008. 

 Location de bureaux provisoires et obtention de l’accord gouvernemental pour la construction de 

locaux appropriés à terminer avant fin 2010. 

 Équipement des locaux provisoires à fin Décembre 2008. 

 Recrutement de la première équipe d’encadrement rapproché. 

2. Objectifs pour 2009 

 Créer un climat de confiance et de transparence avec le monde économique avec la volonté de 

présenter l’activité du Conseil comme une action d’accompagnement sans méfiance excessive ni 

laisser aller ; le but étant de mettre en place des règles du jeu et de les faire respecter. 

 Le Conseil de la Concurrence marocain ayant une fonction consultative, il s’agira aussi bien de 

répondre aux saisines que de prendre l’initiative d’examiner un certain nombre de dossiers 

importants et de faire des propositions au gouvernement. 

 Le Conseil essaiera également d’initier une tradition qui consiste à réaliser annuellement une 

étude globale sur l’état concurrentiel de l’économie marocaine, étude qu’il intégrera dans son 

rapport annuel. 

 Par ailleurs, le Conseil multipliera les activités de communication et de formation de façon à 

développer la culture « concurrence » au niveau des acteurs et de l’opinion publique. 

 Le Conseil privilégiera dans cette première étape les dossiers liés à la protection du 

consommateur, notamment au niveau des produits de consommation de base comme il mettra 

l’accent sur l’étude des secteurs économiques encore protégés à l’importation. 

 Enfin l’année 2009 sera consacrée à structurer le Conseil et à le doter de compétences, de moyens 

et de procédures, lui permettant de commencer à travailler sur un statut plus avancé qui en fera 

une autorité décisionnelle à partir de 2010 à l’instar de la grande majorité des Conseils de la 

Concurrence de par le monde. 

3. Objectifs pour 2010 

 Sur le plan du fonds : 

 Développer et renforcer la culture « concurrence » ; 

 Répondre aux saisines, mais essayer également d’inciter à leur intervention ; 
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 Développer les études sectorielles et améliorer la qualité du rapport annuel sur l’État de la 

concurrence au Maroc ; 

 Renforcer les compétences en matière pratiques anticoncurrentielles et de fusions. 

 Sur le plan institutionnel : 

 Renforcer l’image du Conseil ; 

 Préparer des amendements au texte actuel de façon à donner au Conseil un rôle d’autorité 

indépendante et décisionnelle ; 

 Développer les moyens financiers du Conseil. 

4. Les cinq actions les plus importantes pour une agence de la concurrence débutante : 

 Penser d’abord à renforcer ses structures opérationnelles et la qualité de ses ressources humaines. 

 Éviter le piège d’entrer en conflit de compétence avec les structures existantes et laisser 

l’évolution objective des choses et les forces objectives d’appel extern, développer le rôle de 

l’autorité en question. 

 Paraître aux yeux du monde économique comme une force d’accompagnement et d’arbitrage 

objectif et non comme une autorité faite d’abord pour sanctionner. 

 Faire de la sensibilisation une force de frappe importante et de la sanction une mesure qui 

apparaît juste et méritée. 

 La communication et la transparence sont une condition fondamentale pour le succès d’un 

Conseil de la Concurrence. 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--The Netherlands-- 

1. Countries that have been actively enforcing a competition law for a relatively short time  

1.1. Organising your agency and preparing for work  

This is a unique point in the life of a competition agency – creating a new organisation and preparing 

it to enforce a new law. Necessary tasks include recruiting senior officials and professional and 

administrative staff, obtaining office space and equipment, setting goals and priorities for the initial 

months and years, establishing internal procedures and creating regulations and guidelines implementing 

the new law.  

1. Describe how you conducted this organisational phase. What went well, and what didn’t?  

In the mid 1990’s a taskforce was created within the Ministry of Economic Affairs with responsibility 

for the establishment of the NMa. This taskforce was responsible for finding office space, the drafting 

of the organisation’s structure, recruitment of staff and the new organisation’s relationship towards 

the Ministry. The first step in staff recruitment for the NMa was to register Ministry staff interested to 

go work at the new organisation. The taskforce conducted job interviews with those interested, after 

which qualified persons were appointed. Subsequently, a labour market campaign was conducted to 

attract qualified personnel. At a later moment staff were encouraged to attract qualified persons in 

their personal network. This turned out to be a success as the new staff fitted in well in the 

organisation, and were motivated, and competent. 

Before the Competition Act entered into force there was a period in which the Authority was already 

established. This time was used by the Authority to gain expertise about competition policy and to 

design procedures beforehand. When the Act had entered into force on 1 January 1998, and the actual 

work had started, procedures developed in the establishing phase were constantly evaluated, expanded 

and redrafted according to the experience gained. 

One less fortunate choice made in the initial phase concerned the appointment of managers. The 

founders of the NMa believed that management should be involved more in managing processes and 

need not necessarily be very capable when it came to knowledge of competition policy. In subsequent 

years it was realised that ideally an Authority needs a mix of management with expertise in processes 

and procedures balanced with knowledge of competition policy and law. 

1.2. Competition culture and competition advocacy  

Establishing a competition culture in a country new to competition enforcement – creating in the 

public awareness of and support for competition policy and the work of the competition agency – is vital to 

the success of a competition policy. In countries new to competition policy such a culture does not exist, 

and the competition agency performs an important educational role in helping to create it.  

2. Describe the efforts that your agency made in its first years in promoting a competition culture in 

your country. Did you have any measurable success? What resistance did you encounter?  

The Dutch Competition Act meant a major change in government policy for businesses. It was a 

considerable task for the NMa to change peoples’ mindset and make competition policy a relevant 

part of businesses’ strategic decisions. Representatives of the NMa spoke in every possible venue to 

explain what the NMa was established for. An advantage was that trade associations play an 
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important role in business society in the Netherlands and therefore it was relatively easy to reach 

individual businesses through their trade associations. 

What also helped was the legal requirement in the first few years of the NMa’s existence for 

companies to file a request for exemption from the Dutch equivalent of article 81(1) EC-Treaty for 

their cooperation agreements. The exemption system turned out to be a major challenge as far more 

requests (some 1100) were filed than expected. However, it also forced companies to go to the NMa 

and get acquainted with its policy. On the other hand it was a good instrument for the NMa to develop 

its policy while it gave the NMa insight about which sectors of the economy it should target. 

Subsequently the NMa could develop guidelines tailored for specific sectors of the economy. 

Thirdly, in its first year, the NMa attained national recognition for its decisions in large merger cases, 

such as RAI/Jaarbeurs. These decisions were less time-consuming than dealing with the exemption 

requests, but they attracted more media attention, and contributed greatly to the development of a 

good reputation for the NMa in the Dutch business community.   

Fourthly, the nation wide bid-rigging cartels in the construction sector which emerged in 2001 also 

gave the NMa´s work much attention from politics and the media.  

Nonetheless, the NMa encountered considerable resistance in the early years of its existence as cartels 

were wide spread across the economy. 

1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements  

Prosecuting conduct investigations and cases can be difficult at first. Both the competition agency and 

the business community are unfamiliar with the legal and evidentiary standards that the law has created, 

and investigators lack important experience in developing cases of this kind. The investigation tools (fact 

gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not be 

adequate for the task. Case handling procedures may be cumbersome and inefficient.  

3. What problems did you encounter in investigating and prosecuting abuse of dominance and non-

cartel restrictive agreements in your early years, and how did you address them? What were your 

successes, and what factors can you identify that contributed to those successful outcomes?  

In the early years of our existence the large amount of the work created by the exemption requests and 

later also the construction cartels meant that less capacity was devoted to abuse of dominance cases. 

We did receive a great number of complaints on alleged abuses of dominant positions. The NMa 

tackled some of these cases (for example, Interpay and KLM/SLM) and gained experience of the 

economic difficulties often faced in abuse of dominance cases.  

Difficulties in prosecuting non-cartel restrictive agreements were remedied with alternative 

enforcement strategies and advocacy efforts. In 2007 part of the NMa’s alternative enforcement 

programme was formalised in the instrument of commitment decisions. 

4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 

address them? How long did it take for your anti-cartel programme to begin to show results?  

The NMa’s anti-cartel programme was developed relatively quickly and without many difficulties. 

Because of the exemption system we quickly learned how to organise our procedures and effectively 

assess (cartel) cases. At the same time the NMa ruled upon a number of cartels, for instance on 

Bicycles, Shrimps, Cell phones and Animal medicines. Also the construction cartel gave an impetus to 

the NMa’s anti-cartel programme. The difficulties we encountered then often were specific to the 
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magnitude of that particular cartel but pushed us up the learning curve very rapidly. For instance it 

forced us to divert from our freshly developed leniency guidelines and our standard fining guidelines, 

to be able to finalise procedures within the legislative time limits. It also pushed us to develop a 

project assessment tool to check on progress. It involved chopping the entire investigation into phases 

at the end of which management would decide whether the case was still likely to reach a positive 

outcome. This gave the opportunity to work with deadlines as well, which was very useful. Overall we 

could say that the anti-cartel programme started to show results right from the start. 

However, it was only after handling the construction cartel that we had more capacity to develop our 

anti-cartel programme for the various sectors of the economy. 

1.4. Mergers  

Some countries, especially those with small economies, elect not to incorporate merger control into a 

new competition law. They conclude that it would require too many resources compared to the benefits to 

competition that could result. They may plan to begin merger control at a later time. Most countries do 

adopt merger control at the beginning, however. For some the initial phases of this programme proceed 

relatively smoothly. Others, however, encounter problems associated with inefficient review procedures, 

over-inclusive notification regimes or uncertain application of substantive rules.  

5. If your new law did not provide for merger control, have you encountered any problems because 

you don’t have this power? What are the benefits to you, if any, of not having merger control?  

6. If you have merger control, did it cause resource problems for you in your first years of operation, 

that is, requiring you to spend more resources on merger review than you thought efficient? If so, 

what did you do about it? If not, how did you avoid this problem? 7. If you have merger control, was 

it an important and useful part of your agency’s activity in its early years? What were your successes 

in implementing your merger control programme? Your problems?  

The deadlines in the new merger control legislation meant that it was necessary quickly to learn how 

to carry out merger investigations. One advantage is that our merger control procedure mirrors that of 

the EU. It was possible for the NMa to attract new staff who had experience with merger control 

procedures of the European Commission, who had either worked there or had been involved in cases 

as a lawyer representing the merging entities. We also invited such persons to come and lecture at the 

NMa.  

The strict deadlines in merger control means the competition agency’s workforce needs to be flexible. 

Especially in the beginning we noticed that a flood of merger applications (combined with the 

exemption procedures) had a negative impact on our capacity to investigate cartels. This was 

remedied by an increase of budget so new staff could be hired. In the early years the NMa had an 

annual growth in staff of approximately 20%. At the same time we heavily invested in training and 

spent twice as much (on average) on training as other Dutch government agencies at that time. 

In order to streamline the case load in merger control we first introduced short-form decisions for 

cases which obviously did not restrict competition. In 2007 a fee was introduced to cover the costs of 

merger control. In 2008, based on its experience, the NMa broadened the use of short form decisions. 

7. If you have merger control, was it an important and useful part of your agency’s activity in its early 

years?  What were your successes in implementing your merger control programme?  Your 

problems?   
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Merger control indeed was an important and useful part of the NMa’s activity in its early years. On 

the one hand it gave the NMa the opportunity to establish a good reputation among businesses, while 

on the other hand, it taught the NMa to structure its work under strict deadlines. On top of that it 

provided useful knowledge of many sectors of our economy. 

1.5. Judicial appeals  

In most countries decisions of the competition agency can be appealed to the courts. Judicial systems 

vary across countries. In some, competition cases are appealed, at least in the first instance, to a court 

having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 

cases. In others, competition cases are heard by courts of general jurisdiction. While in some countries the 

judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 

major impediment to the efficient and effective enforcement of the competition law. Judges may be 

unfamiliar with the principles of competition analysis. The competition agency may find itself losing an 

unacceptable number of its cases in court. The judicial process may take much too long, effectively 

frustrating enforcement of the law.  

8. Can decisions of your agency be appealed to the courts? If so, have you been satisfied with your 

rate of success in court cases? With the amount of time that it takes for cases that reach the courts to 

be finally decided? If you have encountered problems, what are the reasons for them, in your 

opinion? To the extent that you have experienced success, what factors contributed to it?  

Specialised courts rule upon competition cases in the Netherlands. Because of the relative complexity 

of competition cases this has contributed greatly to the judges’ expertise on competition law. 

Nonetheless, it occasionally occurs that economic reasoning that appears clear to the NMa appears not 

to be very obvious to judges.  

Even though procedures still may take several years, this specialisation in the judiciary probably has 

accelerated court procedures. 

9. Did your agency develop a programme for interacting with judges and helping them to become 

familiar with competition analysis? If so, please briefly describe.  

The agency developed no formal programme, as such. Rather it ensured that judges were invited as 

speakers and as participants to appropriate workshops and symposiums. (Dutch judges were trained in 

Competition Law in special courses, for example at the University of Leiden). We also endeavoured 

to publish as much information as possible about the application of competition policy to Dutch 

situations. 

1.6. Resources  

Every competition agency encounters budget problems. A new competition agency may be especially 

vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 

agency’s mission.  

10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 

activities? Did it have resources to grow in subsequent years? If you felt that your budget was 

inadequate what strategies did you employ to try to increase it?  

The agency received a generous budget right from the date of its establishment, which was increased 

on a yearly basis in order to hire the necessary extra personnel. However, due to Government cut-

backs throughout the civil service, the NMa is now subject to a 20% rationalisation. 
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1.7. Independence  

A competition agency should be independent as much as possible from other parts of government and 

from special interests, whether in terms of budget, management or law enforcement.  

11. As a new agency, did you feel that you had sufficient independence? If not, what were the reasons, 

in your opinion, and what did you do about it?  

Generally speaking, yes. The NMa began in 1998 as a branch of the Dutch Ministry of Economic 

Affairs. The reason for embedding the NMa in the Ministry was the expectation that the NMa’s 

decisions could prove politically sensitive.  

It was decided that after a period of three years an evaluation would take place. This evaluation led to 

the adoption of new legislation establishing the autonomous status of the NMa Board of directors in 

July 2005. Legally speaking, only the Board is autonomous: the employees of the NMa remain 

employees of the Ministry. However, they are solely accountable to the Board of the NMa. 

1.8. Conclusion  

12. State (a) the five most important actions that you would recommend to a new competition agency 

to ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid.  

1. Dare to take action and invest in permanent evaluation. 

2. Ensure sufficient resourcing and training. 

3. Invest in a good instrument mix, including advocacy and guidance. 

4. Exert your independence. 

5. Publish your results and be prepared to debate them. 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Papua New Guinea
1
-- 

INTRODUCTION 

1. Prior to 2002, Papua New Guinea (PNG) had no competition law or regulation of anti-

competitive practices, nor did it have any serious regulatory framework for business conduct or for the 

conduct of government owned utilities, which provided a substantial part of the industrial infrastructure of 

the country.  Business regulation was confined to corporate regulation issues, such as company registration 

and the like, and, to a limited extent, price control for a limited number of goods and services. 

2. All of that changed in 2002 with the enactment of several pieces of legislation designed to create 

a business regulation framework with a number of objectives.  One objective was to provide a regulatory 

framework for each of a number of infrastructure industries (telecommunications, electricity, water, postal 

services, ports and harbours, among others) which were then dominated by government owned and run 

monopoly utilities.  That regulatory framework would provide a stable, economically sustainable capital 

investment strategy and long term price path stability for the utilities and their customers, together with 

service quality standards which the utilities were required to meet, resulting in improved efficiency and 

effectiveness in the utilities’ service delivery.  This was in the context of the plan for those utilities to be 

privatised (though this has not yet occurred) and to compete openly in the market, with their statutory 

monopoly rights removed.   

3. The second objective was to create a competition law which would prohibit anti-competitive 

practices and conduct and which would foster open, competitive markets generally throughout Papua New 

Guinea.  The law would follow the lines of competition laws which exist generally throughout OECD 

countries and in a number of developing economies, in the context of the British common law system 

which applies in PNG.  The competition provisions, referred to as the Market Conduct Rules, are based on 

those in the New Zealand Commerce Act and are similar to the competition provisions applying in most 

developed economies.  Broadly speaking, the competition law prohibits arrangements which substantially 

lessen competition (with a per se prohibition of price fixing); resale price maintenance; exclusionary 

conduct (primary boycotts); and misuse of market power (abuse of dominant position).  Anti-competitive 

mergers or acquisitions are also prohibited.  Authorisation on public benefit grounds can be applied for – a 

small number of authorisations on public benefit grounds have been approved since 2003 for business 

acquisitions or for anti-competitive arrangements.  The law also contains some broad ranging consumer 

protection provisions. 

4. The third objective was to modernise price regulation law and bring it in harmony with the 

competition law, bearing in mind that price control can often stifle competition rather than promote it.  

Thus price regulation now applies only to a very limited range of goods or services, and price monitoring is 

generally preferred to price control. 

5. In respect of all of these areas of regulation – utilities regulation, regulation of anti-competitive 

behaviour and price regulation – there was a single regulatory authority created, the Independent Consumer 

and Competition Commission (Commission).  Creating the Commission as a regulatory agency with 

multiple areas of responsibility – industry specific regulation in a number of industries; competition 

regulation; economic and price regulation; and consumer protection regulation – was intentional, since 

                                                      
1
 Independent Consumer and Competition Commission 
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these areas of regulation are overlapping and the single regulatory agency can provide a consistent and 

comprehensive regulatory approach for all participants in these various industry sectors. 

6. The legislation which established the Commission was carefully written to ensure that this new 

government regulatory agency would operate professionally, honestly, transparently, independent from 

political pressure or influence and with such integrity that it would be respected and trusted by those whom 

it regulated, and by the consumers and the general public, in whose interests the Commission was acting. 

7. All of this legislation was enacted by the parliament in 2002, and the Commission was created at 

that time.   The Commission was established by statute in 2002, but the organisation did not physically 

exist until some time thereafter.  This is not surprising – there was no regulatory agency then in existence 

(other than a small, ineffective and discredited price control office and a telecommunications regulatory 

agency which was only partly effective) and the range of new regulatory functions did not previously exist.  

Accordingly, the Commission had to be established “from scratch”, starting with no staff, no office, no 

separate funding allocated and no Commissioners appointed. 

1. Organising the agency and preparing for work 

8. This was the first challenge: to get an office established which could exercise its necessary 

regulatory functions as soon as possible, particularly since most of the legislation had come into effect in 

May 2002.  That legislation would only be effective and useful if it were administered and enforced by the 

regulatory agency.  The task of creating the Commission was essentially taken on by one person, Mr 

Thomas Abe, who is now the Commissioner, with assistance from corporate services and finance 

management from a government department. 

9. The only way to have the necessary skilled and experienced personnel able to undertake the 

required regulatory functions at that early stage, was to acquire those resources from overseas, using 

international expert consultants (from Australia).  The consultants who developed the regulatory 

framework and the legislation were also contracted to develop the initial regulatory contracts with the 

regulated utilities, which set their price paths and quality of service standards, and to undertake initial work 

on the other regulatory issues, including preparing and issuing licences to utilities and others, where 

necessary.  These international consultants were also needed to train the staff of the Commission, when the 

staff were finally appointed. 

10. The downside of using international consultants for these purposes is principally the cost, which 

can be considerable for a developing country, but also respecting the need for the population to feel that 

they have ownership of the regulation of their industries, rather than this being imposed on them by outside 

experts unfamiliar with local circumstances. Thus, it is important that, while external assistance is essential 

in the early stages of setting up the regulatory arrangements, those functions should be taken over by local 

staff as soon as convenient. 

11. The next challenge was in selecting the right people to be Commissioners and to fill the senior 

(and more junior) positions as staff of the Commission.  The Commissioners’ appointment process took a 

considerable time, and the selection of senior staff and middle managers also took time.  This was largely 

because there was no pool of talent within PNG at that time of people who had any significant experience 

in an economic regulatory regime, because economic regulation was totally new to the country.  High 

quality staff and Commissioners were appointed to the Commission, but none of them (with the exception 

of the non-resident Commissioner) had any significant previous hands-on experience in economic 

regulation.  This is hardly surprising; competition law and theory was not taught in PNG universities and 

there was nowhere in PNG where anyone could have acquired economic regulatory experience. 
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12. Before the Commission could do much substantive work, the limited number of senior staff then 

employed at the Commission had to develop a number of policy and procedures manuals, both for good 

corporate governance and for organising the conduct of investigations and for issues such as how to handle 

complaints.  At the same time, a staff training program was put in place, where the international expert 

consultants were devoting significant effort to staff training, bearing in mind that competition law and 

regulation was completely novel to PNG at that time.  Staff training is, of course, continuing to the present 

and into the future. 

13. In retrospect, it was very useful that PNG’s competition law was based on the New Zealand 

model, which is very similar to Australia’s, since the staff training was provided by Australian experts, 

using Australian textbooks. 

14. Thus it was inevitable, but unfortunate, that the establishment of the Commission took about a 

year or more after the legislation commenced, before the Commission was fully staffed and operating at 

full capacity.  The difficulties were exacerbated by the Commission staff having to do substantive work at 

the same time as they were developing procedures and manuals, and undergoing training.  This imposed 

heavy burdens on Commissioners and staff in the early years (and continuing today) and at that time it also 

meant that some public and industry expectations of what the Commission ought to be doing, were not 

fully met. 

15. This problem was anticipated, so the competition law provisions in the new law had a delayed 

start; the Commission Act commenced in May 2002, but the competition provisions in that Act did not 

commence until a year later, in May 2003.  In hindsight, even that twelve month delay in commencement 

may not have been enough. 

2. Competition culture and competition advocacy 

16. The Commission realised very early that a significant focus of its efforts in the early stages 

should be education - of business, consumers, government, the legal profession and the judiciary, and the 

media.   When the legislation was introduced into parliament there was little or no public debate about 

competition law and even after the ICCC Act was passed and came into effect in May 2002, there was little 

publicity and almost no-one seemed to know the new law existed, nor had they heard about the 

Commission. 

17. The initial publicity and education focus for competition law was directed to the business 

community, through business associations such as Chambers of Commerce and the like.  This was difficult 

in PNG where there is no significant consumer organisation and business organisations are also limited.  

The commission’s budget did not allow for any significant advertising, so awareness campaigns were 

mainly through meetings.  This of course meant having personnel from the Commission who could arrange 

and attend those meetings, and with the recruitment lag, this awareness campaign could not get underway 

for some time. 

18. An important half day seminar/workshop for business leaders and lawyers was held shortly 

before the competition law came into effect in May 2003, but its effect seems to have been limited to those 

who attended.  Overall, awareness of the competition regime in PNG spread through word of mouth, has 

been slow and not particularly effective.  It is only now, some five years after the competition law came 

into effect, that awareness of the law within the business is becoming widespread. 

19. With PNG having previously had no competition law of any sort, there was also a complete lack 

of knowledge about competition law among the legal profession and the judiciary.  The Commission 

arranged a major all-day workshop in early 2004 for judges and lawyers with presentations from 
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international experts.  The workshop, though fairly well attended, does not seem to have greatly increased 

awareness of competition law.  

20. One measure of general awareness of the law is the level of litigation – the Act provides for 

private right of action for anti-competitive conduct - but to date there have been no proceedings brought by 

any private litigant for breaches of the ICCC Act.  Similarly, the level of complaints to the Commission is 

still very low.  On those measures, public awareness is still low.  It is not that there is resistance to the new 

competition rules; there just remains an unfortunately high level of ignorance about the existence of 

competition law. 

21. Nevertheless, general awareness is improving.  The Commission is now more often consulted on 

government policy development where competition issues may arise and industry generally seems more 

aware of the existence of competition law, as does the media, than used to be the case.  The Commission 

itself is now well known within all levels of PNG society, though that is more to do with the Commission’s 

other responsibilities such as price regulation and telecommunications regulation.  The Commission’s 

competition functions are becoming better known through some recent applications for authorisation of 

mergers or anti-competitive arrangements. 

3. Conduct cases and investigations – abuse of dominance and restrictive agreements 

22. The Commission has had a very low level of complaints of anti-competitive conduct, and though 

the Commission has undertaken some investigations on its own initiative, this has meant that overall the 

Commission has had only limited experience in investigation of anti-competitive conduct.  Most of those 

investigations have, to date, been able to be resolved without the need to go to court. 

23. The Commission currently has a small number of investigations with external legal counsel for 

advice on the institution of proceedings which, if prosecution is recommended, will result in the institution 

of proceedings in the very near future.   

24. One of those cases involves misuse of market power (abuse of dominant position) which has 

highlighted the problem frequently encountered with such cases, of proving purpose.  The PNG misuse of 

market power provision prohibits a person having a substantial degree of power in a market from taking 

advantage of that power for the purpose of restricting market entry, deterring competitive conduct, or 

eliminating a competitor.   While the law provides that purpose can be inferred from conduct or other 

relevant circumstances, this particular investigation has highlighted how hard it is to obtain and present 

evidence to establish the relevant purpose. 

25. There are problems also in obtaining and presenting compelling evidence in cartel or price fixing 

cases.  This arises in PNG largely because of the small size of the market in most products, which means 

that very often there is little or no price competition at the retail level.  While there may be tacit agreement 

or understanding on prices, competing retailers often generally feel no need to make any arrangements or 

understandings with their competitors, because the market operates without aggressive price competition, 

with perhaps minor price variations and generally price leadership rather than price fixing.  It is 

unfortunate that PNG does not have any culture of aggressive price discounting and consumers do not 

pursue price variations or other competitive behaviour.  This partly stems from past practice of prices on 

staple items being fixed, or margins being fixed, with no expectation of being able to shop around for 

better prices.  And in many areas, competition is limited to two or often only one supplier. 

26. The Commission is convinced that resale price maintenance, market sharing and price fixing 

continue to occur in PNG, but in the absence of competitors seeking to discount prices, there is little 

complaint or evidence of these practices coming forward to the Commission. 
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4. Mergers 

27. Since the Act commenced in 2003, there have been a number of applications for clearance or 

authorisation of mergers which have been dealt with by the Commission.  There is no compulsory pre-

notification of mergers, though those proposing mergers or business acquisitions have generally been 

prepared to talk to the Commission and, where appropriate, seek authorisation or clearance.  (Clearance 

can be granted by the Commission where it is satisfied that a merger would not result, or be likely to result, 

in a substantial lessening of competition). 

28. A number of persons have sought informal clearance from the Commission, but the Commission 

does not give any such indications; a formal clearance procedure is in place.  The authorisation process is 

timely (a maximum of 72 days for authorisation on public benefit grounds, and 20 days maximum for 

clearances), and has proved to be an objective, reasoned, transparent process.  The majority of merger 

applications made to the Commission since 2003 have been authorised or cleared, and the Commission 

feels that there is a high level of acceptance within the business community that the merger process with 

the Commission is working well and effectively. 

29. There was one publicly contentious merger proposal a few years ago in the fuel distribution 

market, where the Commission, after much deliberation, finally authorised the merger after a very strong 

submission in support of the merger was made by the government.  Another factor which the Commission 

took into account there was the likelihood that the target of the acquisition, Shell Oil, would likely have 

exited the market anyway.  Now that some time has passed, concerns about whether the authorisation was 

the right decision, have largely been allayed. 

30. From the Commission’s experience, merger control can be introduced at the same time as other 

competition regulation, provided there is no compulsory pre-merger notification and if the competition 

regulator makes objective, reasoned and transparent decisions. 

5. Judicial appeals 

31. Administrative decisions by the Commission, such as authorisation and clearance determinations, 

are subject to judicial review under the general PNG law on judicial review of administrative decisions.  

None of the Commission’s decisions on competition law matters have, to date, been taken on review to the 

courts. 

32. The Commission has been involved in litigation in its role as telecommunications regulator, and 

the Commission has won each of those several cases (all of which have involved Telikom PNG Limited as 

the opposing party).  Some Commission decisions in relation to utilities regulation are subject to review by 

a specially constituted Appeals Panel.  In the last year, the commission has been taken to the Appeals Panel 

on three occasions.  In two of those cases, the Commission’s decision was affirmed in its entirety; in the 

third, part of the Commission’s decision was affirmed and the Commission was required to modify its 

decision in other parts.  All of those applications for review also involved Telikom, and another mobile 

phone carrier. 

33. The Commission considers that its success rate with judicial and other review to date is a 

vindication of its decision making processes.  The Commission will not win every case it takes on, but its 

success rate so far is high and it has no complaint about judicial review.  The only concern is that some 

judicial proceedings in PNG can be very protracted, with long periods of time before the matter comes to 

hearing and also long intervals between hearing and judgment. 
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6. Resources 

34. Another challenge at that time, and continuing today, is the limited funding available to the 

Commission to carry out its functions.  The Commission is funded by annual government grants and by 

licence fees from the various industries where the Commission is the industry specific regulator and 

licensing authority (telecommunications, electricity, and ports and harbours).  In the early phases of 

economic regulation, it is difficult to persuade government to focus on the regulator’s needs, and there is 

no natural constituency which is going to push government to increase the resources made available to the 

regulator. 

35. There is no easy answer to this.  Government funding is limited, and there is much competition 

for available resources.  The Commission is fortunate that more than half of its annual funding comes from 

licence fees, as noted above, which provides a stable level of income for the Commission.  However, its 

competition regulatory activities are primarily government budget funded and thus remain continually 

under pressure. 

36. The main resource difficulty faced by the Commission is not finance related, but is the 

unavailability of top quality human resources.  The Commission is constrained in its salary policies by 

government rules, which means that it has difficulty in retaining high quality staff, who are continually 

being lured away to the private sector with much higher salary packages which the Commission cannot 

match.  The Commission has been able to recruit excellent quality staff, and has given these personnel 

excellent training, but that has made those staff more attractive for private firms.  While that may be a 

compliment to the Commission’s staff selection and training polices, it is a continuing problem for the 

Commission to retain top quality personnel. 

7. Independence 

37. Having the competition regulator properly independent from political or other influences, making 

its decisions transparently and objectively, and being seen to operate independently, was considered to be 

crucial to the success of competition regulation in PNG.  It is no accident that the regulator was named the 

Independent Consumer and Competition Commission. 

38. This independence was achieved by requiring, in the statute, that the Commission Commissioner 

and Associate Commissioners be appointed by a bipartisan appointments committee (comprising the Prime 

Minister, the Leader of the Opposition, the Minister for Treasury and the Governor of the Central Bank); 

requiring one of the two Associate Commissioners to be a non-resident of PNG, who must have 

international experience in the operation and administration of an economic regulatory regime; giving 

Commissioners the tenure of, effectively, a senior judge, who can only be removed from office for proven 

misbehaviour or incapacity; and expressly stating that the Commission is not subject to direction or control 

by the Minister or any other person in the performance of its functions. 

39. While these precautions may seem to some to be unduly cautious, they have borne fruit – after 

nearly six years of operation, the Commission is widely respected in PNG and beyond as an organisation 

of high integrity, operating professionally and effectively to properly and objectively regulate industry and 

the utilities and protect consumers’ interests.  It has not been easy for the organisation to earn and keep this 

high reputation in the years it has been operating.  Everyone within the Commission has had to be 

constantly aware of their obligations to comply strictly with the law, and to operate in accordance with the 

best procedures and processes which good corporate governance requires. 

40. While the Commission publicly emphasises its independence, that is echoed by industry and 

consumer groups, which has led politicians and others to respect that independence and not to try to 
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interfere with or influence the Commission.  This is certainly the case with the Commission’s competition 

regulatory functions where there has been no political interference or attempt at improper influence; the 

only instances where some have perceived political interference with the Commission’s activities has been 

in its role as telecommunications industry regulator, though even there the government has recognised the 

limits on its powers of direction over the Commission. 

8. Conclusion 

41. Five most important actions for a new competition agency to ensure a successful start: 

 Ensure that the agency is, and is seen to be, independent from political or government or other 

influence or direction. 

 As early as possible, put in place procedures and manuals to ensure the agency operates to the 

highest standards of corporate governance even where (especially where) this sets it apart from 

other government agencies. 

 Staff selection and training is critical.  Recruit the best and brightest, and most honest, staff 

available, recognising that your agency is unlikely to be able to pay the same salaries as in the 

private sector.  Intensive training will be required, probably with assistance from another country 

which already has similar competition laws. 

 Conduct a public awareness campaign to bring knowledge of the existence of new competition 

regulation and what it means.  Focus on the business community and their legal advisors. 

 Establish a reputation for the agency for integrity, openness and professionalism in all its 

activities so that business and consumers alike can have confidence that their dealings with the 

agency will be fair and honest and the decisions taken will be objective and fully justified. 

42. Five pitfalls a new competition agency should avoid: 

 do not try to solve all problems at the start – recognise that it takes time to establish the agency at 

a proper staffing level with properly trained staff.  Until that is done, the agency will not be able 

to properly carry out its functions within an acceptable timeframe; 

 do not raise public or business expectations unreasonably.  Competition regulation is not a 

panacea for dramatically reducing prices, and it will take time to work.  Unmet expectations from 

the public will lead to disillusion, which is in nobody’s interests; 

 do not assume that your public awareness campaign means that the public generally, and business 

in particular, know anything about competition regulation, or even that it exists.  Awareness of 

the law will take time; 

 do not take legal action early on except where you have a high likelihood of success.  Do not be 

tempted to take “test cases” until the agency’s reputation has been established; 

 do not make inconsistent decisions, or make decisions without giving reasons; that will reduce 

the community’s confidence in the integrity and transparency of the agency’s decision making 

processes. 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Poland-- 

1. Countries that have been actively enforcing a competition law for a longer period 

1. After 1990 the development of competition started to be an inseparable element of the process of 

creation of free market economy in Poland. The promotion and protection of competition after nearly 50 

years of communism and complete exclusion from economic regulations required prudent and consistent 

policy implemented not solely by the Antimonopoly Office but also by all government and local bodies.  

1.1. Organising your agency and preparing for work 

1. Before the establishment of the Antimonopoly Office (“AO”, “the Office”), it was the 

Department of Counteracting Monopolisation of Economy in the Ministry of Finance, which acted as an 

antimonopoly agency. The antirust proceedings conducted by the Department concerned mainly individual 

monopolistic practices like: fixing prices, payment forms favourable for the sellers and binding 

transactions as well as forcing purchasers to make advance payments (e.g. making the sales transaction 

dependent on selling foreign currency, providing services, supplying the producer with raw materials, 

granting low or zero interest loans). 

2. In 1990 a separate public administration body was established in form of the Antimonopoly 

Office. It started its operation on the basis of the Act on counteracting monopolistic practices of 1990, 

which constituted an element of the market reform package. The President of the Office reported to the 

Prime Minister. The independence allowed the Office to act effectively regardless of political 

circumstances.  

3. The President of the Office, although not a member of the Council of Ministers, actively 

participated in government sessions. The Office was involved in the process of restructuring and 

privatisation of state-owned enterprises and whole sectors. It performed these tasks through statutory 

surveillance of the ownership structure of national companies and by participation in government working 

groups on development of sector transformation programmes.   

4. First branch offices began their operation in the same year the Central Office was established. 

Such structure enabled to reach all the enterprises spread across the country, local and administrative 

bodies with the competition regulations. During the first years of operation the main task of branch offices 

was to provide information necessary for conducting proceedings by the Central Office in Warsaw. 

However, soon they became also entitled to carry antimonopoly proceedings within their region.  

5. Apart from counteracting anticompetitive agreements, abuse of dominant position on the market 

and control of concentration of entrepreneurs, the Office had other tasks, which included: research of the 

level of concentration in the economy, issuing opinions, drafting government policies and creating 

conditions for competition development. In order to perform its tasks properly, the authority was equipped 

with necessary instruments, e.g. the right to perform inspections. Authorised employees were given the 

right to enter all premises of the undertaking subject to control, inspect all its documents and demand 

extracts or copies of these documents, demand explanations including written statements, collect data and 

information on the entity’s activity, participate in meetings of the entity’s bodies, seize documents and 

other evidence. 
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1.2. Competition culture and competition advocacy 

6. At the beginning of its operation the antimonopoly authority had to focus not only on 

interventions consisting in combating violations of antimonopoly law, but also on taking steps aimed at 

creating conditions for the development of competition culture. The Antimonopoly Office got involved in 

the decision-making processes with regard to ownership changes occurring in Poland opposing the 

negative pressure from other ministries, which were not willing to pursue a policy supporting competition. 

The AO’s aim was to persuade the entire government to pursue a policy supporting competition by means 

of getting engaged in the legislative processes (drafting and issuing opinions).  

7. In order to achieve the best results a multi-year competition development programmes were 

drafted and adopted by the government. It set tasks for particular government institutions indicating 

timeframes for fulfilling their obligations. The first programme was elaborated in 1991 making the other 

state bodies co-responsible for the introduction of competition in Poland. The document had also an 

educative and opinion-building character.  

8. International cooperation with OECD, USA and European Commission had great impact on 

competition development in Poland. Foreign assistance in form of seminars, trainings, study visits brought 

many profits and helped to raise the legal awareness and broaden knowledge of the Polish antitrust 

specialists.  

9. From the very beginning negotiation process and preparation for the membership in the European 

Union constituted an integral part of the Office’s activities.   

10. At present one of the main priorities of the Polish Office of Competition on Consumer Protection 

(OCCP) continues to be the promotion of the benefits of competition protection. The Office participates in 

the process of introducing new regulations, in cross-ministerial consultations in order to examine the new 

acts from the competition protection perspective. Our cooperation with other ministries and government 

agencies is not limited to expressing opinions. We also prepare analyses indicating the course of actions for 

other government institutions. For example, the Office’s experts prepared a report on the energy sector in 

connection with the planned liberalisation of energy prices. The report recommended directions for the 

development of the energy market and presented specific suggestions of changes that would result in the 

establishment of efficient competition in this sector. The report also focused on the issue of protecting 

weaker market participants, since, according to the Office’s analysis, introducing free competition in this 

industry is not possible in short term without detriment to consumers. 

11. Soft-law constitutes an important part of competition advocacy initiatives. On a regular basis 

President of the OCCP tries to furnish the entrepreneurs and legal practitioners with interpretations of the 

antitrust law. Elaborating guidelines is also a common practice, e.g. guidelines on criteria of setting 

financial sanctions for infringements of competition law or guidelines on applying for leniency.  

12. The Office also provides information to consumers through educational campaigns, competition 

related information bulletins, publications, seminars, trainings, conferences. Our goal is to furnish the 

weaker participants of the market with the rules of free economy and practices restricting competition.  

13. Finally, intensive contacts with the media play very important role in our effective advocacy 

actions. 

1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements 

14. Although previous legal regulations made it possible to fight anticompetitive practices 

effectively, it was necessary to adapt them to the changes occurring in the Polish and world economy in 
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connection with the globalisation process and the development of new technologies. The Act on 

competition and consumer protection, introduced in 2007, adjusted Polish regulations to the requirements 

of the Community law. Its provisions respond to the current day needs, taking into account the OCCP’s 

experience and present market conditions.  The changes provided an instrument of increasing the 

efficiency of the Polish competition and consumer protection system. 

15. The Act of 2007 abolished the institution of proceedings launched on request. This amendment 

enabled the Office to better fulfil its responsibilities and to focus on the most important violations of the 

competition law that have the most significant impact on the market. Before, the President of the OCCP 

could not extend the scope of the proceedings beyond the scope of the motion to other anticompetitive 

practices or practices violating collective consumer interests. According to OCCP’s experience, in 80 per 

cent of cases initiated on business’s request no breach of antitrust law was found. The new solution, to a 

great extent, shortened the time of conducting proceedings. It also allowed for the Office to set its priorities 

for actions in sectors of economy which require most intervention. This is especially important from the 

point of view on the economy as a whole and consumer welfare.   

16. Better effectiveness was also achieved thanks to the leniency programme and creation of 

guidelines on criteria of setting financial sanctions by the President of the OCCP for infringements of 

competition law. The aim of the Guidelines is to increase the transparency in respect to the methodology of 

setting antitrust sanctions. In the opinion of the Office, the explanations will help enterprises understand 

the way of setting fines which they may face if they undertake unlawful activities. The OCCP has been 

applying Guidelines since 1 January 2009. 

17. One of the main priorities of the OCCP is improving the effectiveness of cartel detection. To this 

aim a lot of the Office’s budget is allocated. As the Competition policy for 2008-2010 states that one of the 

priorities of the Office is to increase the effectiveness of its actions and as the risk of receiving high fines is 

supposed to deter enterprises from infringing the competition law, the OCCP plans to impose more severe 

fines on enterprises which infringe the rules of fair competition on the market. So far severe sanctions have 

been imposed only occasionally. One of the highest fines imposed by the Office regarded the construction 

sector. The President of the OCCP imposed a fine of over PLN 45 million on the Castorama and ICI 

enterprises for fixing retail prices of paints and varnishes. At least since 2004 the companies have been 

fixing not only the final retail prices of ICI’s paints and varnishes, but also the constituents of the prices, 

such as the profit margin. The enterprises were acting in a deliberate and conscious way, gaining 

unjustified benefits for many years, and have not changed their conduct despite the launch of the 

antimonopoly proceeding.  

1.4. Mergers 

18. Merger regulations were gradually adapted to the changing economic reality in Poland. At first, 

the AO had to control all mergers regardless of the size of the undertakings. Later, first notification 

thresholds were introduced. They were rather low as the economy was still developing and needed a 

greater involvement from the side of the Office in the reconstruction and privatisation process. With time, 

the upper threshold was increased. Presently, the Office focuses only on the biggest mergers which might 

have a negative impact on the state of competition on the market.   

19. Moreover, in order to increase our effectiveness we changed the OCCP’s organisational structure 

in 2007. The change involved separation of merger cases and assigning them to a new Department of 

Concentration Control. 
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1.5. Judicial appeals 

20. In the beginning of the antimonopoly system in Poland there were no special rules of judicial 

appeal procedure for decisions issued in the course of administrative proceedings. The antimonopoly 

decision could only be appealed to the Supreme Administrative Court due to its illegality.  

21. Now, the decisions of the OCCP are reviewed only by independent civil courts. In 1990 a 

specialised Antimonopoly Court in Warsaw was created serving as an appeal body of first instance (later 

transformed into Court of Competition and Consumer Protection). A few years later the undertakings were 

equipped with the right to appeal the rulings of the Antimonopoly Court to the Appeal Court - a lack of 

such possibility was earlier recognised as contradictory to the Polish Constitution.  

22. The OCCP is very particular about ensuring that the Office’s decisions are upheld by the courts 

of higher instances. We have managed to achieve the efficiency rate of over 80 per cent in this respect and 

we are continuously trying to further improve that result. 

1.6. Resources 

23. Ensuring stability and maintaining institutional memory in the Office is crucial. Therefore, it is of 

great importance to allocate sufficient financial resources for salaries of the employees and their training.  

24. The Office has faced many budgetary problems and continues to thrive for more resources for 

these aims as insufficient finances result in highly experienced staff being lost to the private sector. The 

Office makes an effort to provide its employees with interesting solutions for career development (such as 

internships in foreign institutions, trainings, courses) which would constitute incentives for staying with the 

OCCP. Moreover, the Office implements a career development programme to help the employee to 

indicate the directions of his/her professional development.  

25. The OCCP has at its disposal state budget resources and is at the same time responsible for 

implementing tasks envisaged in the state budget. The performance of the tasks is measured by a number 

of predetermined indicators, like: cases won/ cases handled ratio; merger applications examined and 

decided/applications examined and decided within the statutory deadline ratio; matters handled 

successfully/ matters received ratio. The performance of the Office influences the budget allocated. 

1.7. Independence 

26. The President of the Office reports directly to the Prime Minister and is selected from amongst 

the members of the State Staffing Pool, i.e. persons who have fulfilled the necessary requirements to be 

appointed for high-ranking public offices, without any fixed-term. Under the previous provisions, he/she 

used to be chosen by an independent commission from among competition/consumer law experts and 

appointed for a fixed 5-year term in office, which ensured an even greater transparency in the selection of 

the head of the Office. 

2. State (a) the five most important actions that you would recommend to a new competition 

agency to ensure a successful start, and (b) the five pitfalls that a new competition agency should 

avoid. 

2.1. Organising your agency and preparing for works 

27. Priority setting is an important part of the antitrust office’s work organisation and undoubtedly 

contributes to improving the agency effectiveness. We recommend to prepare a “Competition policy 
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strategy”, a governmental document, which would comprise both long and short term goals and priorities 

of an antimonopoly agency as well as an assessment of the actions after they are accomplished. 

2.2. Competition Culture and Advocacy 

28. Better effectiveness can be achieved not only through a well constructed and adapted to 

economical reality antitrust law, but also by soft-law.  

29. Participation of an antimonopoly authority in the legislation process is of utmost importance. It is 

inevitable to search for all government agencies’ support. A number of activities to justify the usefulness 

and necessity of competition existence have to be undertaken on the governmental level.  

30. The competition authority should conduct activities related to the promotion of a competitive 

environment by means of non-enforcement mechanisms, mainly through its relationships with other 

governmental entities and by increasing public awareness on the benefits of competition.  

31. Effective competition improves consumer welfare. Therefore the antimonopoly agency could 

initiate educational campaigns designed to equip the weaker market participants with information on how 

to act on the market and what are the tools given to them by competition law (ex.: private enforcement). 

Furthermore, big efforts should be also placed on raising the knowledge of the entrepreneurs as regards the 

competition law. The Polish antimonopoly Office has conducted a sociological research to assess the 

knowledge of this social group and later tailored a special educational campaign for them (publications, 

radio programmes, press articles, TV spot). 

32. Finally, cooperation with European and international organisations (such as ICN, OECD, ECN) 

and other antimonopoly bodies constitutes an essential tool for fostering competition law by grasping best 

practices and learning from others’ experience. We recommend study visits and exchange of experts, 

which provide a good opportunity to gain new experiences and help to establish fruitful international 

collaboration.  

2.3. Judicial Appeals 

33. It is necessary to introduce transparent control procedures of decisions taken by the antitrust 

authority. It seems that such a function is best fulfilled by another fully independent body, i.e. a special 

court.  

2.4.  Resources 

34. Investing in the Office’s human resources is crucial. The quality of the implementation of 

competition protection law depends on the expertise of the employees of the competition protection 

agency. Trainings, seminars, internships in other antimonopoly institutions and career development 

programmes are a good way to achieve this goal.  

2.5.  Independence 

35. As the Polish experiences show, in the process of implementation of economic transformation 

and competition the antimonopoly authority often comes into conflict with other economic ministries, 

therefore its independence is of great significance. It is the autonomy that guarantees the proper fulfilment 

of its role. Thus, if the decision-makers intend to pursue a policy of competition protection, they should 

provide the competition authority with institutional and, as far as possible, financial independence.  
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Romania-- 

1. Background 

1. Since 1989 Romania fundamentally changed its economic system, from a centrally planned 

economy into a decentralised market economy. This process  and the pace of reform has been different  

from other countries in the Central and East Europe as a result of previous history, political developments 

and other factors, mainly of an economic nature. 

2. One common factor, however, in establishing a market economy, was the central role of 

competition law and policy in creating an economic environment where consumers’ preferences and the 

efforts to compete with economic operators to satisfy those demands, lead to economic efficiency and 

welfare. 

3. Planned economies are generally characterised by a high level of economic concentration. Other 

typical features are state or other collective ownership, absence of an effective price mechanism, lack of 

administrative autonomy for economic entities, and insufficient framework setting up transparent and 

common rules. Competition authorities may have an important role to play in dealing with these specific 

problems.  

4. Romania’s status as candidate country for accession to the EU was certainly a factor that 

contributed positively to the creation and functioning of an efficient competition authority and the 

construction of a sound competition policy.  

5. The 1993 Copenhagen European Council specified that candidate countries for EU accession 

must adjust their administrative structures, “so that European Community legislation transposed into 

national legislation is implemented effectively through appropriate administrative and judicial structures.”  

6. Art. 64, sections 1 and 2, of the Europe Agreement between Romania and the European Union, 

concluded in 1995, provided that Romania should apply the fundamental principles of EC competition and 

state aid law in so far as the trade between Romania and the European Community was concerned. 

7. Hence accession to the EU depended on setting up the rules embodied in the acquis 

communautaire and on making them work. 

2. Start-up. Organisation. Independence. 

8. 1996 marked the creation of the Romanian Competition Council
1
, an independent administrative 

body in charge with the enforcement of competition and state aid policies in Romania. In addition, a 

Competition Office was created - a specialised institution within the Romanian Government, with 42 local 

inspectorates (one in each county and one in the municipality of Bucharest).  

9. Romanian Competition Law no. 21/1996, designed with support from OECD, USA and EU was 

passed on 10 April 1996, and came into force on 1 February 1997. It prohibits anti-competitive practices, 

sets rules for economic concentrations and provides for authorities to enforce the legal rules. Its provisions 

followed to a great extent the community competition provisions, since the EU model, apart from being 

already validated by practice, was also the natural solution in light of Romania’s future EU accession. In its 

                                                      
1
 For brevity purposes, the Romanian national competition authority will be referred to in this paper as RCC. 
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first years of existence, the competition authority adopted also a full set of secondary legislation, which 

subsequently was amended and completed during the process of harmonisation with the acquis 

communautaire.  

10. According to the OECD Country Survey in 1999, “the most unusual feature” of the Romanian 

Competition Act was its division of responsibility between the independent Competition Council and the 

Competition Office, a government specialised body. 

11. The fact that there were two investigating authorities for anticompetitive practices ran the risk of 

double investigation and of different standards in each. That was why the law required that “the 

Competition Council and the Competition Office shall inform each other about the investigations they 

initiate” and stated that they may “cooperate in carrying out any investigation”.  While both the Council 

and the Office could carry out investigations and were responsible for enforcing decisions, the Council was 

clearly the only agency to take decisions based on investigations by either agency. If the two authorities 

disagreed, there was a simple hierarchy: “rules adopted by the Competition Council and its decisions are 

binding for the Competition Office”.  The independent Competition Council thus had more power than the 

government-dependent Competition Office. Nevertheless, the Competition Council, due to its much 

smaller staff had to rely on the Office to conduct the investigations it considered necessary and to control 

the enforcement of its decisions. 

12. In the years to come, certain needs for improvement were identified, both as a result of internal 

assessments or exchanges of experience as well as triggered by EC recommendations in its Regular 

Reports on Romania’s progress toward accession. Thus, both competition law and its enforcers underwent 

a series of reforms
2
. 

13. The main changes brought by the legislative reform: 

 The elimination of the Competition Office and the devolution of all the competencies to enforce 

the competition rules to the Competition Council. Thus, the Competition Council became the 

only authority in Romania entrusted with the application of competition rules. The reform 

concentrated the enforcement of competition within a single authority independent from the 

Government.   

 New criteria for the appointment of the Board of the Competition Council.  

 The attribution to the Competition Council of the power to give “binding” opinions on draft laws 

which may have an anticompetitive impact. Under new article 27 (k) of the law, the Competition 

Council acquired the competence to address binding advisory opinions (“aviz conform”) on draft 

laws and governmental Ordinances that may have an anticompetitive impact and to propose 

amendments.  This new provision strongly increased the profile of the Competition Council in 

Romania before the Romanian legislative power.  

 The right of the Competition Council to bring to Court other public administrative bodies, failing 

to conform to its decisions.  

 The entrustment of new enforcement powers to the Competition Council inspectors. Competition 

inspectors were no longer required to seek judicial authorisation in order to search business 

premises, take over documents and apply seals as a part of an investigation.  However, judicial 

                                                      
2
 2003 - GEO 121/2003  for the modification and the completion of Law 21/1996; 2004 - Law 184/2004 for the 

approval of GEO 121; 2005 - consolidated version of Law 21/1996 
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authorisation and control remains mandatory for searching private residences, lands and means of 

transportation.   These changes eliminated a significant burden from the Council’s investigative 

powers, which can therefore be exercised more effectively.  

 The significant increase of sanctions. 

 The introduction of a Statute of limitation for sanctions. This provision filled a gap that existed 

under the previous legislation by introducing a Statute of limitation for competition 

infringements.  It increased legal certainty for undertakings involved in competition 

infringements that came to an end, since they could no longer be fined if the Statute of limitation 

has expired. 

 Fines were to be set within the same decision declaring an infringement of the competition rules. 

Under the previous version of the law, decisions issuing fines were separate from decisions 

declaring an infringement of the competition rules.  In particular, decisions declaring an 

infringement of the competition rules were issued by the plenum of the Competition Council.  On 

the other hand, decisions setting fines were issued by a Sub-commission, appointed for this 

purpose by the President of the Competition Council and composed of one Vice-president and 

two Counsellors. This system presented two practical flaws.  First, it increased the administrative 

burden of the Council by forcing it to issue separate fining decisions for each company concerned 

by the infringement decision (for instance, if the decision declaring an infringement of the 

competition rules concerned 50 companies, the Council was obliged to issue 50 separate fining 

decisions for each company concerned).  Second, it created delays between the timing of the 

decision declaring an infringement and that of the decision issuing the fine.  In particular, there 

have been instances where the decisions issuing fines were taken after the 30-day period 

established by the law to appeal a decision declaring an infringement.  This created great 

uncertainty for companies concerned by infringement decisions, since, in these instances, they 

were forced to decide whether to appeal the infringement decision without knowing the level of 

fine established for their infringement.   

14. Since the reform, RCC had to go across difficult tasks in a very short period of time. In 2004 it 

had to cope with the new competencies and tasks resulting from the new institutional framework. It had to 

cope with the difficult responsibility of developing a new, modern, flexible and efficient national system 

for competition promotion and protection and for state aid control. It had also to close the negotiation 

chapter on competition and state aid. Between the end of negotiations and Romania’s date of accession, 

RCC had to fulfil a number of commitments in order to avoid the risk of activating the specific safeguard 

clause.  

15. Even if some progresses are needed and foreseen for the next years on further strengthening the 

administrative capacity of the RCC and a continuous adaptation of the institutional structure and powers to 

the new market challenges is expected, we can consider that RCC is now, after almost 13 years of 

existence, a strong authority, one of the main pillars of Romania’s functional market economy. 

16. Once Romania has joined the EU, the national antitrust authority has entered into a new stage of 

development and aims to be a reliable member of the European competition family and to be able to bring 

a valuable contribution in solving competition issues on the ECN agenda.  “Participating in these debates is 

the new challenge that the Council has to face. And of course the challenge is to keep up the quality of its 

enforcement decisions”
3
. 

                                                      
3
 Alberto Heimler - “Romania and EU: challenges in the antitrust” - “Profile: competition” magazine no.1/2007 
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3. Competition culture and competition advocacy 

17. A distinctive feature of transition economies in comparison to more mature market economies is 

that they not only need to protect competition but first of all to promote it during the economic 

transformation. A pro-competitive economic policy is thus a precondition for the effective enforcement of 

the legal system promoting and protecting competition. 

18. This is why since the beginning of its activity RCC dedicated a large share of its resources to a 

various number of activities that may be classified as forms of competition advocacy. These activities 

included performing reviews of existing and proposed laws and regulations; providing advice on state 

measures that might foster anti-competitive practices and associated resource misallocation; outreach 

activities to educate the public and businesses directly, through seminars and newsletters, or indirectly 

through the media; informing judges and legislators about competition policy-related matters; and 

undertaking studies of actual or potential state measures that may influence market outcomes. 

19. Some of these activities were codified in the law, since RCC was given or gained through various 

legislative amendments the legal right to be consulted at a certain point in time on proposals by state 

bodies to change the manner in which the economy is regulated.  

4. Enforcement – abuse of dominance and restrictive agreements 

20. In its 1996 form, Romanian Competition Law provided for the compulsory notification of all 

agreements, even those falling under a block exemption.  One rationale for this double control of 

compulsory notification was “that the undertakings and the administrative institutions are not yet very 

familiar with the concepts of the market and free enterprise that are the main components of a so-called 

competition culture
4
”  Taking into account that under the former centrally planned economy prices were 

set by the state, and agreements with suppliers rather than market demand used to determine the level of 

output, a general belief was that this system of double control will increase the awareness of businesses on 

competition provisions. Institutions would regularly be confronted with, and hence learn about, the relation 

between free competition and consumer welfare. 

21. GEO 21/2003 provided for the elimination of mandatory notifications for agreements subject to a 

block exemption. The Ordinance also abolished the authorisation tax for exemptions previously foreseen 

by Article 33 of the law and applied by the Competition Council for reviewing notifications. 

22. This change decreased the administrative burden of the RCC - so far overwhelmed with 

notifications of agreements having clear pro-competitive effects – and allowed it to focus its enforcement 

activities on serious infringements of the Romanian competition rules.  Following this change, companies 

are free to self-assess whether their commercial agreements qualify for a block exemption since they are no 

longer under an obligation to defer this assessment to RCC.   

23. However, the notification system remains in place for companies wanting to acquire legal 

certainty over their commercial agreements where these include restrictions of competition which do not 

benefit from a block exemption.  These agreements must be notified to the authority if the parties involved 

want to obtain an individual exemption. 

                                                      
4
 G. Oprescu: Modernisation of EC Competition Law: The Case of an Associated Country, 2000 EU Competition 

Workshop by the Robert Schumann Centre for Advanced Studies, Florence, p. 5. 
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24. During its 13 years’ existence, the RCC completed just a few cases on abuse of dominant 

position. Many investigations were opened following a complaint on both abuse of dominant position and 

collusion grounds, but the authority sanctioned more often the anti-competitive agreements (cartels). 

25. In the last two years, while the authority dismissed quite many complaints on abuse of 

dominance, it also applied record fines in two cases where abuse was found: the case of abusive refusal to 

deal and discriminatory pricing applied by the national freight railway operator to private operators and the 

case of unfair pricing applied by TV cable operators located in Bucharest. 

5. Cartels 

26. The development of an effective anti-cartel programme requires appropriate tools: effective and 

deterrent sanctions, adoption of a leniency programme, appropriate resources for ex-officio investigations, 

internal guidelines for dawn raids, in-house training for competition inspectors etc.  

27. During its 13 years of existence, the legal framework on competition and the administrative 

capacity of the RCC underwent a series of transformations that allowed the national competition authority 

to acquire and make use of such tools. Presented below are a few examples that illustrate this evolution: 

6. Sanctions 

28. In the past, the level of sanctions under Romanian competition law was for some aspects clearly 

insufficient to have a deterrent function.  In particular, under the previous version of Article 55, companies 

failing to notify a concentration or refusing to cooperate with the investigation (for example, if companies 

submitted incomplete, false or misleading information or refused to accept an inspection) could have been 

subject to a fine between ROL 2 million and ROL 100 million (i.e. approximately between EUR 50 and 

EUR 2,500).  In addition, under the previous version of Article 56, companies committing a breach of the 

competition rules (for example, companies found to abuse their dominant position or to participate in an 

anticompetitive agreements) could be subject to a fine between ROL 5 million and ROL 250 million (i.e. 

approximately between EUR 125 and EUR 6,250).   

29. Following the 2003 legislative reform, companies may now be fined respectively up to 1% of 

their aggregate turnover if they fail to notify a concentration or refuse to cooperate with the investigation 

and up to 10% of their aggregate turnover for breach of the competition rules.   

7. Leniency 

30. Although a leniency programme may have not been seen as necessary in the very first phase of 

competition law enforcement, when competition culture was so limited that “naïve cartels” could be 

uncovered by reading the newspapers, in 2004, the conditions and application criteria of a leniency policy 

have been put into practice. In order to promote the leniency policy, RCC initiated a large promoting 

campaign: “Promoting the leniency policy within the business environment”. The campaign presented in 

an attractive way - guidelines, leaflets - details concerning the procedure to be followed by the 

undertakings in order to obtain leniency. 

31. Until now, however, the national authority did not receive any leniency application. 

8. Ex-officio investigations 

32. In many reports regarding competition enforcement in Romania, the European Commission 

recommended “a more pro-active approach”, in particular by increasing the use of “own-initiative 
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investigations” focused on major infringements of competition
5
.  Until 2004 the investigation activities of 

RCC were indeed conducted almost exclusively in reaction to complaints
6
. Since 2005, ex-officio 

investigations account for a significant part of the total amount of investigations pursued by RCC. 

9. Mergers 

33. Merger control was an important part of the Romanian competition policy from the very 

beginning, taking into account also the particularities of the Romanian market such as the extensive and 

ongoing privatisation process. Between 1997 and 2001 statistics showed that economic concentrations 

represented almost 50% of RCC workload.  

34. Before 2003 low thresholds for notification led to the notification of a large number of mergers. 

This meant excessive time spent on mergers having marginal effects and a misuse of RCC’s scarce 

resources.  

35. Successive adjustments of the notification threshold reduced the administrative burden for 

companies involved in mergers and acquisitions with insignificant effects on the Romanian economy.  In 

addition, it allowed the RCC to focus its administrative review on mergers and acquisitions having a 

significant impact over the Romanian economy.    

10. Judicial appeals 

36. According to the Competition Law, the decisions issued by RCC may be challenged at the 

Bucharest Court of Appeals, while the decisions of the Court of Appeals may be also challenged by appeal 

at the High Court of Cassation and Justice. 

37. Programmes for interaction with the judiciary were a constant in RCC’s advocacy strategy, 

within Twinning projects or using RCC’s own resources. The activities included in such programmes were 

conferences, seminars, study visits etc. If in the early years the issues debated at these meetings were 

mostly related to the application of the national competition and state aid policy towards, in recent years 

the cooperation between the National Courts, ECJ and EC and the decentralised application of the antitrust 

legislation monopolised the topics of the meetings. 

38. Apart from these more formalised approaches, the Legal department of the Romanian NCA 

initiated last year a series of more informal meetings with judges and magistrates from the national courts, 

in which community antitrust and state aid cases are also the topic of debate. These debates are to be 

continued in the future. 

39. Statistics for the judicial review of the Council’s antitrust cases show that overall the percentage 

of the Council’s decisions upheld in the judicial review process ranges somewhere between 80-90%. 

40. However the Romanian courts recently overturned some important cases in the enforcement 

practice of RCC in 2005 and 2006. In most of these cases, though, courts overturned the Council’s rulings 

on procedural grounds rather than going into complex analysis on the merits of the case.  

                                                      
5
 The Roadmaps for Bulgaria and Romania - 13 November 2002, recommends for antitrust enforcement in Romania 

“a more pro-active approach including own-initiative investigations” (pg. 30). The same wording is contained in the 

Regular Report for Romania of October 9, 2002. 

6
 Note should be made that the Competition Council has a legal obligation to answer any complaint submitted to its 

attention within 30 days. 
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11. Resources 

41. Limited competition culture and economic development prevent many transition economies from 

allocating sufficient resources to competition law enforcement, in particular to competition authorities.  

RCC was also faced with this problem in the beginning, trying to enforce competition law and advocate for 

competition culture with minimal personnel and financial resources. 

42. However, over time the necessity to allocate adequate financial resources, trained staff and 

proper endowment to the agency became obvious and steps were taken to address those issues. 

43. The 2003 reform was a step in the right direction.  As a result of the institutional merger, the staff 

of RCC increased considerably.  Furthermore, the Council acquired presence in 41 counties distributed 

around Romania.  However, some of these employees needed specialised training and decisions needed to 

be taken on how to allocate the new staff within the existing structure. 

44. Another feature of independence is that RCC draws up its budget, which is provided for in a 

distinct chapter of the state budget. The returns from fees, taxes or fines or from other sanctions enforced 

by RCC are collected to the state budget. In this respect, RCC’s efforts of improving its capacity to 

implement the relevant legislation gradually received corresponding support from Government, through 

the allocation of adequate financial means to achieve its objectives. An example that clearly illustrates this 

is that the 2005 budget was 30% higher than 2004, and the same increase was noted in 2006 in comparison 

with 2005. Further increases were noted also in 2007 and 2008, although perhaps not with the same 

percentage. Other statistics show that, while in 1997, the RCC budget was approx. 0.001% of the GDP, in 

2006 budgetary allocations represented approx. 0.010 % GDP. 

45. Increased availability of financial resources was reflected in the working conditions of the staff: 

new headquarters, proper wages, modern IT equipment, professional database, library and professional 

training.  

46. Romania’s status as candidate country and RCC’s strategy of international cooperation had an 

important contribution to the administrative capacity of the authority. The Competition Council benefited 

from extensive training and technical endowment from PHARE and TAIEX programmes. Experts of the 

FTC and DOJ provided technical assistance to their Romanian counterparts since the establishment of the 

authority, and even before that, beginning with the elaboration of the first draft of the Romanian 

competition law. International organisations such as OECD and UNCTAD included RCC in numerous 

capacity building activities. Also exchanges of experience with other countries proved to be an important 

element in improving the effectiveness of the authority. 

47. Use of resources though has a quantitative and qualitative aspect. Resource problems may flow 

not only from lack of endowment, staffing or budgetary restraints, but also from lack of prioritising 

activities. 

48. As shown above, certain legislative provisions, such as requirements to notify certain vertical 

agreements, lower thresholds for merger notification, and administrative requirements for the Council’s 

decisions required a substantial use of resources that sometimes impeded the authority’s ability to focus on 

serious infringements of competition.  

49. Also, additional commitments requiring the use of a fair amount of resources resulted from 

RCC’s designation by the Romanian Government to ensure the coordination of the accession negotiations 

on competition policy chapter until 2004 and, following that date, to manage issues related to the activation 

of the specific safeguard clause. Such commitments were naturally given the highest priority; however, 

time showed that such resources were well spent. 
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50. Considering the limited number of resources at its disposal, and the legal obligation to analyse all 

incoming complaints and intimations, the authority was faced with the necessity to define a prioritisation 

strategy for its ex-officio investigations.  

51. In order to address this aspect, RCC - together with the Competition Component of the 2002 

Twinning Project (under the responsibility of Italy) - elaborated a set of "Guidelines for a more pro-active 

approach in the enforcement of competition rules”. The purpose of these guidelines was to provide the 

Competition Council with a pre-determined policy to be used when deciding which alleged anticompetitive 

practices should be subject to ex-officio investigations. The guidelines were put into place and are now a 

working document of RCC. In accordance with this policy, priority is given to investigations concerning 

“hardcore restrictions” of competition having an effect at national level (as opposed to local level) and 

relating to sectors essential for the Romanian economy.   

52. In recent years, the enforcement record of the Council showed the results of such a strategy, 

showing an increase in cases of serious infringements of competition law being prosecuted by RCC. 

12. Conclusions 

53. From the experience of the RCC, the establishment of an effective competition regime relies 

upon four cornerstones: 

 creation of an adequate legal framework,  

 enforcement of legal framework in a correct and effective way,  

 independent competition authority with strong administrative capacity 

 recognition as an advocate of competition principles to guide regulatory reform. 

54. Apart from that, co-operation and exchange of experiences amongst peers is also a vital element 

in the development of a national competition policy and the refinement of a competition authority’s 

techniques. For countries that are currently in a phase of strong developments in the competition policy 

area, such as economies in transition and emerging market economies, exchanges of experiences with 

countries facing similar problems may prove to be of significant importance. 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

 

--Russian Federation-- 

 

1. The Russian Competition Authority (formerly the State Committee for Antimonopoly Policy and 

the Support of New Economic Structures) was initially established in July 1990 prior to the adoption of the 

Law on competition. At the beginning the main staff consisted of highly qualified economists and lawyers, 

but the majority of staff, to say nothing about business and public community at that time, was not aware 

not only of competition principles and culture, but of the notion “competition” per se. 

2. Taking this into account, it should be realised that the process of competition development in 

Russia started from the very beginning and state authorities did not tend to immediately ruin their long-

term practice and experience of acting in the planning economy and switch to competition principles. 

Moreover, competition was not always an immediate priority in practice at that time. 

3. The first Law “On Competition and the Restriction of Monopolistic Activity on Goods Markets” 

was developed thanks to assistance of the global competition community and aimed to reflect the best 

world practices. It contained relatively mild sanctions for most violations, preferring cease and desist 

orders and disgorgement of improperly received income to direct fines or the punishment of individuals. 

This was consistent with expectations that the worst potential problems would be controlled by regulation 

and also reflected fairness concerns about the complete unfamiliarity of competition law concepts and a 

desire to allow the new rules to become known before severe sanctions were applied. 

4. Historically the Russian Competition Authority used to have multi-functional powers that 

definitely distracted many resources from concentrating on purely competition matters. For instance, the 

State Committee for Antimonopoly Policy and the Support of New Economic Structures was, as it is seen 

from its name, responsible for support of new economic structures in general. To support creation of 

market infrastructure the competition authority was assigned to elaborate broad “demonopolisation plans” 

directed toward the elimination of structural barriers to competition, the creation of infrastructure, and the 

facilitation of entry in highly concentrated markets. However the tasks of the State Committee were not 

clearly defined. In practice it encouraged formation of new businesses and proposals concerning 

development of necessary market infrastructure. Moreover it controlled not only anticompetitive actions, 

but also all kinds of undesirable or “uncivilised” behaviour that might be engaged in by economic actors in 

a market setting. The Ministry of Antimonopoly Policy (1998) had a number of more broad functions 

(consumer protection, entrepreneurship support, control over natural monopolies and observance of 

advertising legislation). In addition to competition issues the latter three were delegated to the FAS Russia 

(2004), with gradual extension of new powers, such as control over public procurement, control over 

granting of state and municipal aid, control over economic concentration in the sphere of usage of natural 

resources, control over activity of the auction organisers under termination of state regulation of prices 

(tariffs) on certain goods, control over state authorities on observance of competition law, power to 

separate competitive (production and purchase/sale of power energy) and naturally monopolistic (transition 

of power energy and operative dispatch management) types of activity in energy power, control over non-

discriminatory access and manipulation of prices in the sphere of natural monopolies, control over foreign 

investing to the economic entities having a strategic importance for the Russian national defence and state 

security. 

5. During the next several years the competition authority undertook a major legislative drafting 

effort to ensure better competition development and enforcement.  
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6. To make the work of the competition authority more effective numerous training seminars, study-

trips and consultations on competition law enforcement were held, including the ones held with the support 

of OECD, for the staff of the Russian Competition Authority. 

7. The permanent activity of the competition authority and definitely improvement of competition 

legislation has resulted in achieving the evident success in the competition policy implementation in the 

Russian Federation when the majority of state authorities started to comprehensively understand what the 

competition development is aimed at, what principles are used to ensure it, and inter alia adoption of more 

severe sanctions  and prompt advocacy efforts made business community, academicians and civil society 

institutions respect the competition law and realise what is expected from them to ensure observance of 

this competition law. 

8. Coming back to the beginning of the competition authority’s activity the most of its work load 

consisted of cases on abuse of dominance. The major difficulties the staff encountered were lack of 

resources to conduct investigations, weakness of official sources of information and strict time 

frameworks, all of which in aggregate impeded the use of economic analysis in order to define markets and 

market shares of numerous market participants. As a result the staff tended to prefer work on cases where 

market position of the defendant was obviously dominant.  

9. As for the restrictive agreements, the number of disclosed ones was insufficient. Consideration of 

such cases was hindered by the lack of relevant complaints and necessity to prove that parties to the 

alleged agreement have an aggregate market share of more than 35%. Another problem was to provide 

convincing proves to the court. 

10. At the early stages of the history of the Russian competition law enforcement there was no such 

notion as “cartel”. There was only division on horizontal and vertical agreements and the activity in this 

field was rather successful. It was only a few years ago when the competition authority started to “crack 

cartels”. And only with adoption of higher sanctions, leniency program and expansion of powers of the 

competition authority did the anti-cartel activity start to show results. It is important to know that criminal 

sanctions available in the legislation have been untested so far. 

11. The merger control provisions were initially provided for in the competition law. This was 

particularly important within the period of demonopolisation and some time later within the period of 

privatisation. Mergers in unusually concentrated markets or that create firms with unusually high market 

shares are thought more likely to affect competition. However by the time the real market has started to 

operate actively the thresholds for merger notification were very low and the competition authority got a 

bench of notifications from various companies. The trend was that the competition authority in order to 

rationalise its resources and efforts decided to slowly but surely focus on transactions that could produce 

negative significant impact on competition, therefore the thresholds were increased over time. 

12. As for the judicial practice the system of judicial examination of cases has been the same from 

the beginning. However judges had difficulties with questions of market definition and dominance and the 

competition authority had in some cases been forced through several levels of appeal on the issue of 

whether a regulated natural monopoly is dominant. Courts had also difficulty in defining the limits of the 

competition authority’s powers to interfere in contractual relationships, even to protect a weaker party, and 

were sometimes confused about how the general rules on public contracts and contracts of adhesion that 

are contained in the Civil Code and the provisions of the competition law related to contractual 

relationships relate to one another. With this regard the competition authority made its best to conduct joint 

meetings with the judges to explain peculiarities of competition law in order to elaborate the unified 

position of the judicial community to interpretation of the Russian competition law. The result of this work 

was adoption at the plenary session of the Supreme Arbitration Court of the Russian Federation of two 
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crucial documents – Informative Letter “Review of practice of antimonopoly dispute solution” (1998) and 

Resolution “On certain issues of administering the antimonopoly legislation for the arbitration courts” 

(June 2008) which coincides with the competition authority’s understanding on the majority of 

fundamental issues of competition law interpretation. 

13. The amount of the allocated budget will never be enough to face the challenges of the reality, and 

the beginning of our history can also prove this fact. However due to positive results shown by the 

competition authority and continued activity on further development of competition law and enforcement 

the budget has increased consistently year-to-year. With adoption of higher fines system the amount of 

fines collected by the competition authority and transferred to the federal budget fines sum exceeded 

several times the budget of the authority itself. 

14. In order to ensure faster reaction on changing situation the Russian Competition Authority has 

always been subject to administrative oversight by the Russian Government and accountable directly to the 

Prime Minister of the Government of the Russian Federation.   

15. 5 recommendations: 

i) to devote sufficient efforts to competition advocacy; 

ii) to use international experience through international cooperation to effectively train staff and 

develop proper competition law; 

iii) to interact with judges to elaborate transparent system of violation and punishment determination; 

iv) great prestige of the Head of the competition authority; 

v) to avoid to certain extent multi-functioning of the competition authority and try to concentrate on 

competition issues. 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Serbia-- 

1. The process of political and economic reforms in Serbia was initiated in 2000, when democratic 

political powers laid the foundation for building of democratic state, based on rule of law and social justice 

with determination towards free market economy in commercial sphere. One of political goals of Serbia is 

its integration into European Union. 

2. Within the process of association into European Union and building of legal frame for 

development of market economy, the Law on Protection of Competition was passed in 2005, made to the 

great extent in compliance with the EU competition rules. On the grounds of that Law, Commission for 

Protection of Competition was established as an independent and autonomous organisation, liable for its 

work to the National Parliament.  

3. Commission began its activities in April 2006 when the first members of the Council, a decision 

making body within the competency of the Commission, were elected. Three years of its activities 

demonstrated, quite clearly, all the obstacles regarding effective implementation of competition rules: 

a) Unstable political environment. As with majority countries in transition, political situation in 

Serbia is considerably unstable. Since 2000 and up to the present day, three parliamentary 

elections were held and each time the government was formed by the coalition of political 

parties. Political instability slowed down processes concerning legal and economic reforms. In 

such circumstances competition policy has been ignored as the government is forced to deal with 

more pressing political and economic issues. 

b) Economic underdevelopment. Up to 2000, majority companies in Serbia were state or socially 

owned. After the crises during nineties, Serbian economy found itself on the brink of disaster. 

Privatisation process was initiated in 2001 and is now near completion (around one fourth out of 

total number of companies is still under the privatisation procedure). A number of companies 

were sold to foreign investors who brought fresh capital to Serbia. In many sectors of economy 

there are still legal monopolies held by public enterprises: transport, energy sector, management 

of natural resources, public utilities. These are the reasons why the market economy does not 

exist to the full extent, thus narrowing the space for implementation of competition rules. 

c) Influence of domestic businessmen to opening up of market to competition. In the relatively 

small Serbian market, there are only a few leading domestic companies engaged in commercial 

activities, preventing opening of market to foreign competition by political lobbying and 

presenting in public arguments on ''harmfulness'' of implementing competition rules: necessity 

for domestic companies to develop and gain strength in order to be able to face competition in the 

world market (national champion syndrome), providing employment to domestic population etc. 

d) Lack of political willingness for effective implementation of competition policy. Political 

lobbying made by large domestic companies as well as feedback of economic and political 

powers are the key factors why the political circles hesitate to give open support to Commission. 

e) Lack of knowledge and understanding of the role of competition policy by domestic population. 

High prices of goods and services are noticeable in public and explained by non-existence of 

competition.  That is the reason why the protection of consumers is a primary goal of 

Commission, whereby the role of Commission is wrongly regarded as identical to the role of state 

price regulator, while competition policy is often mixed with the consumer protection policy. It is 
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not widely known that the role of competition rules is to increase efficiency of enterprises thus 

contributing to growth of economic welfare of society and economic development of the country. 

f) Insufficient legal competences of the Commission. Existing Law contains certain defects 

preventing its effective implementation: impossibility to impose structural measures (divestiture 

of companies or transfer of property); lack of power of Commission to impose sanctions 

independently but instead it is done by the magistrate; lack of investigative powers enabling 

employees of the Commission easier access to and gathering of evidence, particularly in 

procedures concerning investigation of cartel cases. 

g) Lack of institutional capacity. Commission has a small number of employees, around twenty. It is 

estimated that there is a need for its staff to increase to hundred. There are no skilled employees 

with specialised knowledge from the field of competition on labour market, therefore it is 

necessary for the newly employed staff to be educated and trained through seminars and 

workshops. That is why, in the foreseeable future, the Commission shall not have enough skilled 

staff. 

h) Lack of economic analysis. Until recently, market analysis was completely neglected field of 

activity in the Serbian economic science.  Initial procedures conducted by Commission, 

particularly in the field of merger control, demonstrated that without valid economic analysis 

there are no expertly founded and evidenced decisions.  

i) Difficulties in collecting information. Conducting research and performing economic analysis 

implies dealing with exact data.  Statistical Agency and other competent institutions often do not 

dispose with data which are necessary for Commission or are legally bound and cannot provide 

the Commission with the requested information. Therefore, the Commission has to lean on data 

given by companies on whose request or against which it conducts procedure, which makes the 

validity of information doubtful. 
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CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Singapore-- 

In February 2003, the Economic Review Committee recommended that a generic competition law be 

enacted to create a level playing field for businesses, big and small, to compete on an equal footing, and so 

make for a more conducive business environment.  On 4 November 2004, the Competition Act (“Act”) 

was assented to by the President of Singapore.  As competition law was new, the Act was implemented in 

phases.  The Competition Commission of Singapore (“CCS”) was established on 1 January 2005 and the 

prohibitions against anti-competitive agreements and abuses of dominance came into effect on 1 January 

2006.  The prohibitions against anti-competitive mergers came into force on 1 July 2007, 18 months after 

the other prohibitions.  On 9 January 2008, CCS issued its first infringement decision against six pest 

control companies for collusive practices. 

1. Countries that have been actively enforcing a competition law for a relatively short time    

1.1. Organising your agency and preparing for work   

This is a unique point in the life of a competition agency – creating a new organisation and preparing 

it to enforce a new law.  Necessary tasks include recruiting senior officials and professional and 

administrative staff, obtaining office space and equipment, setting goals and priorities for the initial months 

and years, establishing internal procedures and creating regulations and guidelines implementing the new 

law.   

1. Describe how you conducted this organisational phase.  What went well, and what didn’t?   

Following the Singapore Government’s decision to enact a competition law, staff from the Ministry of 

Trade and Industry was involved in the planning of CCS and in legislating the Competition Act.  

Some of these staff was subsequently seconded to the newly formed competition agency.  In the first 

2-3 years, CCS completed a set of essential guidelines on the application of competition law to 

provide clarity for stakeholders, and conducted outreach and advocacy to the public.  CCS did face 

some challenge in staff retention during the initial years.  

1.2. Competition culture and competition advocacy   

Establishing a competition culture in a country new to competition enforcement – creating in the 

public awareness of and support for competition policy and the work of the competition agency – is vital to 

the success of a competition policy.  In countries new to competition policy such a culture does not exist, 

and the competition agency performs an important educational role in helping to create it.     

2. Describe the efforts that your agency made in its first years in promoting a competition culture in 

your country.  Did you have any measurable success?  What resistance did you encounter?   

Prior to the three main prohibitions of the Competition Act coming into force, CCS issued guidelines 

to help business understand how the prohibitions would be interpreted and enforced.  These guidelines 

were finalised only after extensive public consultation and industry briefings.  Numerous briefings 

and conferences were conducted with the business community, trade and professional associations 

and other stakeholder groups, such as the legal community and academic institutions, to raise the 

general level of awareness and understanding of competition law.  Specialised advocacy sessions 

were also conducted, for example, briefing procurement officers on spotting the tell-tale signs of 

cartels.  Articles and interviews about the newly enacted Competition Act, as well as timely updates 

on CCS’ enforcement activities, were also provided to the media in our early years to reach out and 
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educate our stakeholders.  Training courses on competition matters were conducted for Government 

policy-makers and CCS remains open to Government agencies seeking guidance on their policy 

initiatives.  

In the past three years that the Competition Act has been in force, the number of new cases which 

CCS has undertaken has increased annually and feedback from the legal community has indicated that 

awareness of competition law in Singapore is gradually increasing and there are several businesses 

which have pro-actively put in place compliance programmes.  CCS’ first infringement decision arose 

due to an alert procurement officer who previously attended one of CCS’ outreach sessions and 

subsequently spotted an incriminating email between several pest control companies, which was duly 

forwarded for our investigations.  Since the issuance of this infringement decision, public interest in 

CCS’ advocacy and outreach efforts has also increased.  

Nonetheless, CCS recognises that there remains much work to be done in its advocacy and outreach 

efforts.  This is especially so in Singapore’s context given the prevalence of trade associations as well 

as small and medium enterprises which may not have heard of competition law or given it due 

consideration under their risk management and corporate governance framework.  

As CCS is an agency which deals predominantly with competition matters, another form of resistance 

faced in the promotion of a competition culture is that consumers do not readily identify with our 

organisation, as the object of consumer protection is not explicitly set out in our Competition Act.  

Often, consumers question the reasons for a lack of market players within industries or the prevalence 

of high prices, which prove to be a challenge for CCS in explaining the long-term, non-readily visible 

benefits of competition enforcement.  

1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements   

Prosecuting conduct investigations and cases can be difficult at first.  Both the competition agency 

and the business community are unfamiliar with the legal and evidentiary standards that the law has 

created, and investigators lack important experience in developing cases of this kind.  The investigation 

tools (fact gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not 

be adequate for the task.  Case handling procedures may be cumbersome and inefficient. 

3. What problems did you encounter in investigating and prosecuting abuse of dominance and non-

cartel restrictive agreements in your early years, and how did you address them?  What were your 

successes and what factors can you identify that contributed to those successful outcomes?     

As of end November 2008, CCS has yet to act against any abuse of dominance or non-cartel 

restrictive agreements cases.  For the investigation of abuse of dominance cases, CCS faces 

challenges in defining the relevant product market or qualifying the manner of abuse for some cases.  

Sometimes, the alleged behaviour does not fall within commonly seen forms of abuse or case law, and 

there are case-specific factors complicating the assessment of the case.  In this regard, CCS is 

articulating possible theories of harm prior to the requesting of information from parties, as well as 

consulting experienced case-handlers from other more established jurisdictions.   

4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 

address them?  How long did it take for your anti-cartel programme to begin to show results?    

The key difficulty encountered was the low level of awareness of competition law in Singapore and as 

mentioned earlier, advocacy and outreach sessions were conducted to educate our stakeholders.  CCS 

has also implemented leniency and whistle blower programmes in its enforcement against cartels.  

Within a year of the substantive prohibitions of the Act coming into force in 2006, CCS received a 
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complaint against several pest control companies for collusive practices and commenced 

investigations, which subsequently led to our first infringement decision being issued in January 2008.  

1.4. Mergers   

Some countries, especially those with small economies, elect not to incorporate merger control into a 

new competition law.  They conclude that it would require too many resources compared to the benefits to 

competition that could result.  They may plan to begin merger control at a later time.  Most countries do 

adopt merger control at the beginning, however.  For some the initial phases of this programme proceed 

relatively smoothly.  Others, however, encounter problems associated with inefficient review procedures, 

overinclusive notification regimes or uncertain application of substantive rules.    

5. If your new law did not provide for merger control, have you encountered any problems because 

you don’t have this power?  What are the benefits to you, if any, of not having merger control?    

Not applicable as the CCS has adopted merger control. 

6. If you have merger control, did it cause resource problems for you in your first years of operation, 

that is, requiring you to spend more resources on merger review than you thought efficient?   If so, 

what did you do about it?   If not, how did you avoid this problem?   

The provision against anti-competitive mergers came into force on 1 July 2007, 18 months after the 

other provisions against cartels and abuse of dominance did, with the intention of providing the 

business and legal communities some time to familiarise themselves with competition law in 

Singapore.  This allowed CCS to manage its resources more efficiently during its initial years of 

operation as efforts were channelled towards investigations against anti-competitive agreements and 

abuse of dominance, as well as competition advocacy and outreach.  Staff were sent on attachment 

programmes with the Australian Competition and Consumer Commission, UK Competition 

Commission and the New Zealand Commerce Commission to learn about merger assessment and be 

sufficiently prepared before the merger regime took effect. 

By operating on a voluntary notification regime for anticipated mergers, CCS has not been swamped 

with an excessive number of merger notifications, most of which were unlikely to raise any 

substantive competition concerns.  In addition, parties which can show that their anticipated merger is 

likely to be carried out in good faith may apply to CCS for a Pre-Notification for Discussion session, 

which allows CCS to point out any incomplete information which the parties need to furnish upon 

their actual merger filing.  This provided for a speedier merger review which benefits the merger 

parties, their legal advisors and CCS. 

7. If you have merger control, was it an important and useful part of your agency’s activity in its early 

years?  What were your successes in implementing your merger control programme?  Your 

problems?     

Since the merger regime came into force in July 2007, CCS has reviewed and cleared all 11 merger 

applications as of end November 2008.  Implementation of the merger regime has been a successful 

one with 5 applications coming in within the first 4 months.  Merger review has proven useful as it 

enabled the organisation to learn about various industries whilst sharpening the economic analysis 

skills of staff.  Also, it acted as a form of competition advocacy when CCS engaged and consulted 

stakeholders and third parties during the review process. 
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1.5. Judicial appeals   

In most countries decisions of the competition agency can be appealed to the courts.  Judicial systems 

vary across countries.  In some, competition cases are appealed, at least in the first instance, to a court 

having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 

cases.  In others, competition cases are heard by courts of general jurisdiction.  While in some countries the 

judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 

major impediment to the efficient and effective enforcement of the competition law.  Judges may be 

unfamiliar with the principles of competition analysis.  The competition agency may find itself losing an 

unacceptable number of its cases in court.  The judicial process may take much too long, effectively 

frustrating enforcement of the law.     

8. Can decisions of your agency be appealed to the courts?  If so, have you been satisfied with your 

rate of success in court cases?  With the amount of time that it takes for cases that reach the courts to 

be finally decided?  If you have encountered problems, what are the reasons for them, in your 

opinion?  To the extent that you have experienced success, what factors contributed to it?   

If parties are not satisfied with the decisions of CCS, they can appeal to a Competition Appeal Board 

(“CAB”).  This is an independent body comprising members appointed by the Minister of Trade and 

Industry from wide ranging fields, such as lawyers, economists, accountants, and representatives from 

the banking and business sectors.  Beyond that, the parties can further appeal to the High Court and 

Court of Appeal on points of law and the size of financial penalty.  CCS’ decisions are also subject to 

judicial review.  To date, CCS has made one infringement decision, which was not appealed. It is 

premature to judge the degree of success. 

9. Did your agency develop a programme for interacting with judges and helping them to become 

familiar with competition analysis?  If so, please briefly describe.   

Members making up the CAB, amongst others, are invited to key events organised by CCS, such as 

the public lecture by distinguished guest speakers, where they have the opportunity to become 

familiar with competition law and network with industry practitioners.  However, CCS is careful 

about the mode and extent of communications with the CAB members so as to preserve the 

independence and integrity of the appeal process.  

1.6. Resources   

Every competition agency encounters budget problems.  A new competition agency may be especially 

vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 

agency’s mission.   

10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 

activities?  Did it have resources to grow in subsequent years?  If you felt that your budget was 

inadequate what strategies did you employ to try to increase it?   

Resource constraints encountered by CCS pertain largely to human resources and there was a lack of 

experienced staff trained in competition matters when the organisation was established.  Over the past 

few years, CCS has been actively recruiting new staff and providing them with ample training 

opportunities, especially in the field of competition law and economics.  Apart from participation at 

international competition law and policy conferences, academics and practitioners from established 

competition authorities have been invited to train and share their experiences with staff, and the 

organisation is currently developing its knowledge management framework to build up its 

institutional knowledge. 
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CCS’ budget is provided by the Ministry of Trade and Industry, and is adequate.  

1.8. Independence 

A competition agency should be independent as much as possible from other parts of government and 

from special interests, whether in terms of budget, management or law enforcement.   

11. As a new agency, did you feel that you had sufficient independence?  If not, what were the 

reasons, in your opinion, and what did you do about it?   

CCS decides on its cases independently from the Government given that it takes on the roles of the 

investigator, adjudicator and enforcer.  CCS is a statutory board under the Ministry of Trade and 

Industry, and the Minister of Trade and Industry may give CCS direction on broad strategic issues, 

but it is the Commission that makes decisions in respect of the cases that CCS deals with.  The 

Minister for Trade and Industry may, under section 8 of the Competition Act, give general directions, 

not inconsistent with the provisions of the Competition Act, relating to the policy CCS is to observe in 

the exercise of its powers, the performance of its functions and the discharge of its duties.  As 

mentioned earlier, appeals from CCS’ decisions are made to the Competition Appeal Board and not to 

the Government.  Parties may appeal to the Minister of Trade and Industry, only if the decision relates 

to a merger involving public interest considerations, e.g. national security or defence.   

1.9. Conclusion   

12. State (a) the five most important actions that you would recommend to a new competition agency 

to ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid.   

(a) 

 Creating public awareness and support for competition culture 

 Investment in human resource and knowledge management 

 Provide transparency and certainty of the competition regime to stakeholders by means of 

guidelines, consultations and outreach sessions 

 Ensure a good track record of investigation and adjudication right from the start 

 Provide competition training and advisory to Government agencies 

(b) 

 Avoid being overly-involved in consumer issues – competition agencies should remain focused 

on competition issues. 

 Avoid spreading resources too thinly - prioritise the first few cases 

 Avoid using technical jargons and professional language in explaining competition policy matters 

to the public 

 Avoid having a mandatory merger notification regime as this may cause a new agency to devote 

an excessive amount of resources during its early years to merger review 
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 Avoid the loss of institutional knowledge when experienced staff leave the organisation 

2. Countries that have been actively enforcing a competition law for a longer period   

1. For each of the topics A-G in part I above, on the basis of your experience in enforcing your 

competition law and your interaction with countries beginning to enforce a law, give your views on 

best practices by a new competition agency.   

2. State (a) the five most important actions that you would recommend to a new competition agency to 

ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid.   

Not applicable in CCS’ context. 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Slovak Republic-- 

1. Countries that have been actively enforcing a competition law for a relatively short time  

1.1. Organising your agency and preparing for work  

This is a unique point in the life of a competition agency – creating a new organisation and preparing 

it to enforce a new law. Necessary tasks include recruiting senior officials and professional and 

administrative staff, obtaining office space and equipment, setting goals and priorities for the initial months 

and years, establishing internal procedures and creating regulations and guidelines implementing the new 

law.  

1. Describe how you conducted this organisational phase. What went well, and what didn’t?  

Before the establishment of the Antimonopoly Office of the Slovak Republic (hereinafter referred to 

as “the Office”) a working group was created to ensure everything essential for establishment of a 

competition institution (mission of the Office, goals, competencies, legislation, staff, financial 

sources, the Office’s premises, etc.). Establishment of such an institution requires support of 

politicians and society for its creation and functioning. If there is such support, technical requirements 

and needs are no problem. The fact that creation of the Office took place during the transitive period, 

when the country went through and transformed from socialistic planned economy into market 

economy resulting in lack of experiences, experts and required knowledge, we considered to be the 

problem in the Slovak Republic. Therefore, it was necessary to make contact with countries and 

competition institutions, which have already had their competition history and experiences and 

through participation of experts of partnership institutions we tried to gain knowledge necessary for 

application and decision-making practice. 

1.2. Competition culture and competition advocacy  

Establishing a competition culture in a country new to competition enforcement – creating in the 

public awareness of and support for competition policy and the work of the competition agency – is vital to 

the success of a competition policy. In countries new to competition policy such a culture does not exist 

and the competition agency performs an important educational role in helping to create it.  

2. Describe the efforts that your agency made in its first years in promoting a competition culture in 

your country. Did you have any measurable success? What resistance did you encounter?  

Establishment of a competition culture is a long-lasting process mainly in countries where history of 

competition rules and market principles is not so long and rich. In this regard it is necessary to note 

that from the beginning a competition body tries to be the most transparent and relatively intensively 

communicates with the public. In first years it is important to actively inform the public on its 

mission, goals and tasks and also to publish permanently all relevant outputs of a competition 

authority. At the same time, it is required to work actively with its stakeholders (lawyers, 

undertakings, politicians, media, consumers, etc.). On a basis of experiences it could be proved that at 

first a competition topic was not very attractive for media and the public and space given to this area 

was not “considerable”. Interest in the given topic increases gradually not only by media but also by 

particular stakeholders, who activated demand for competition communication. The Office has been 

one of the institutions in SR trying to understand and spread principles of market and competition, 

though, it should be added that for the Office itself it was and still is permanent learning process. 

Hence, mainly in first years of its existence the Office fulfilled also the wider tasks and it also 
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initiated various legislation changes, for example: i) it actively entered the privatisation process with 

the aim to demonopolise markets; ii) it initiated the abolishment of tobacco and salt state monopolies 

(1994); iii) it initiated the Governmental Resolution on establishment of public procurement (1991); 

iv) it has been repeatedly submitting the draft of the Act on Regulation of Network Industries or on 

Competitive Method of Granting Licences (which have been adopted much later or have not been 

adopted at all). 

1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements  

Prosecuting conduct investigations and cases can be difficult at first. Both the competition agency and 

the business community are unfamiliar with the legal and evidentiary standards that the law has created, 

and investigators lack important experience in developing cases of this kind. The investigation tools (fact 

gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not be 

adequate for the task. Case handling procedures may be cumbersome and inefficient.  

3. What problems did you encounter in investigating and prosecuting abuse of dominance and non-

cartel restrictive agreements in your early years, and how did you address them? What were your 

successes, and what factors can you identify that contributed to those successful outcomes?  

In early years of the Office the legislation in the area of abuse of a dominant position was set quite 

well, both from matter-of-fact and also procedural view – the Office had sufficient tools to ensure 

enforcement, to acquire evidence as well as sufficient powers to impose appropriate remedies. 

Investigating and prosecuting abuse of a dominant position in its early years, the Office encountered 

mainly following problems: 

 insufficient number of employees and insufficient training programs; 

 preferentially mergers were examined; 

 the Office did not have sufficient experience in application of competition rules and in the early 

nineties it was problematic to get information through Internet, therefore the Office used 

international forum, like OECD and consultations with foreign experts to acquire necessary 

know-how; 

 unsatisfactory competition culture caused also certain problems, due to the fact that it wasn’t 

known what practices are considered as a restrictive one under competition rules. 

4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 

address them? How long did it take for your anti-cartel programme to begin to show results?  

During the first years, mainly due to unawareness of competition rules, we could get information on 

various forms of cooperation among rivals from the media. Therefore, the Office monitored the 

media. In the early years the Office focused not on strict sanctions, but rather on public education and 

explanation of competition rules and their positive impact on economy and consumer. 

Later, within anti-cartel program the Office worked out materials on possibilities to apply for leniency 

in cartel cases and on indications of collusive conduct within public procurement (bid rigging). The 

Office published mentioned materials on its web site to support provision of information to the Office 

by external sources. So far, the Office received and noticed very little response from undertakings, 
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public providers or citizens to these documents. Longer time period is probably needed to get results 

of and draw conclusions from the mentioned activities. 

1.4. Mergers  

Some countries, especially those with small economies, elect not to incorporate merger control into a 

new competition law. They conclude that it would require too many resources compared to the benefits to 

competition that could result. They may plan to begin merger control at a later time. Most countries do 

adopt merger control at the beginning, however. For some the initial phases of this programme proceed 

relatively smoothly. Others, however, encounter problems associated with inefficient review procedures, 

over-inclusive notification regimes or uncertain application of substantive rules.  

5. If your new law did not provide for merger control, have you encountered any problems because 

you don’t have this power? What are the benefits to you, if any, of not having merger control?  

Legal provisions on merger control were implemented in the Act on Protection of Competition in the 

year 1991. 

6. If you have merger control, did it cause resource problems for you in your first years of operation, 

that is, requiring you to spend more resources on merger review than you thought efficient? If so, 

what did you do about it? If not, how did you avoid this problem? 7. If you have merger control, was 

it an important and useful part of your agency’s activity in its early years? What were your successes 

in implementing your merger control programme? Your problems?  

At the very beginning, after the creation of the Office, approximately 60% of the Office`s capacities 

were given to mergers. This situation arose from relatively low thresholds of merger notification, but 

it was also connected with massive privatisation in early nineties in SR.  

Regarding notification criteria of merger notification, which were valid at the beginning of the 

Office’s activities, it is necessary to state that market share was one of the alternative notification 

thresholds – undertakings were obliged to notify merger, if market share of 20% was identified, then 

this threshold was increased at 25%. 

Considering unclearness and non-transparency of market share as notification criterion, from the year 

2004 notification criteria of merger notification pursuant to the Act on Protection of Competition has 

not been based on the market share. 

Substantial decrease of number of notified mergers from 200-250 per year to approximately 70 

assessed cases per year relates also to accession of the Slovak Republic to the European Union in the 

year 2004. 

We consider provisions of merger control to be necessary, because they allow pre-affect market 

structure in the manner that significant barriers of effective competition in the relevant market are not 

created as a result of mergers. 

7. If you have merger control, was it an important and useful part of your agency’s activity in its early 

years?  What were your successes in implementing your merger control programme?  Your 

problems?   

As in SR the privatisation of large state companies, having often the dominant position in the market 

took place, during this time it was very necessary to influence the markets structure through merger 

control.  
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Already from the beginning merger control was important and useful part of the Office`s activities. In 

its decision-making practice the Office prohibited some concentration or conditioned decisions on 

concentration, on a basis of which significant barriers of effective competition were eliminated. 

From the recent decisions it is worth mentioning few examples, e.g. concentration in pharmaceutics 

industry, which was approved with conditions, next prohibition of concentration, which could result 

in elimination of competition between the airport in Vienna and the airport in Bratislava and 

prohibition of concentration of the retail chains Tesco and Carrefour. 

In previous years there were changes in the Act on Protection of Competition and amendments 

concerning merger control. Preparatory work on legislative draft was based on experiences of the 

Office and also on vast experience of the European Commission and the other competition bodies. 

Considering the fact that economy of the Slovak Republic is small, the Office deals with problems 

relating to setting the notification criteria in the manner that on the one hand the Office would be 

authorised to assess concentrations with possible local negative effect on competition conditions and 

on the other hand that it would not burden undertakings by low notification thresholds. We would 

welcome discussion on this matter. 

1.5. Judicial appeals  

In most countries decisions of the competition agency can be appealed to the courts. Judicial systems 

vary across countries. In some, competition cases are appealed, at least in the first instance, to a court 

having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 

cases. In others, competition cases are heard by courts of general jurisdiction. While in some countries the 

judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 

major impediment to the efficient and effective enforcement of the competition law. Judges may be 

unfamiliar with the principles of competition analysis. The competition agency may find itself losing an 

unacceptable number of its cases in court. The judicial process may take much too long, effectively 

frustrating enforcement of the law.  

8. Can decisions of your agency be appealed to the courts? If so, have you been satisfied with your 

rate of success in court cases? With the amount of time that it takes for cases that reach the courts to 

be finally decided? If you have encountered problems, what are the reasons for them, in your 

opinion? To the extent that you have experienced success, what factors contributed to it?  

Firstly, it is necessary to briefly explain the administrative two instance procedure within the Office. 

The cases are investigated by one of three competent divisions (Division of Agreements Restricting 

Competition, Division of Abuse of a Dominant Position, Division of Concentrations) which also 

decide the case, issue decision and impose sanctions. The decision of the relevant division can be 

appealed to the Council of the Office, which has power to uphold, change or annul the decision of the 

division. The decision of the Council of the Office can be appealed (since the October 2004) to the 

Regional Court in Bratislava which in panel of three judges has power to review the decision issued 

by the Council of the Office together with the first instance decision (decision of the relevant 

division), and has power to uphold, annul both of the decisions and return them for further procedure 

or change the imposed fine. Before the October 2004, the decisions of the Office were reviewed by 

the Supreme Court of the Slovak Republic, where in majority of the cases Office was successful. 

Since the abovementioned date, the Office has lost majority of its cases at Regional Court in 

Bratislava. 
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Until the 15th October 2008, the appeal to the decision of Regional Court in Bratislava was only 

possible for the unsuccessful petitioner when the court dismisses his action and for the Office always 

in cases where the decision was changed (the imposed fine was decreased). However, in the 

proceedings which ended in annulment of the decision of the Council of the Office (and in the most of 

the cases also of first instance decision), the Office had power to appeal only under certain conditions 

stipulated in the Civil Code of Procedure which was almost never the case in reality. Therefore, the 

Office felt sometimes paralysed, as it was not able to intervene effectively in the market for the 

benefits of consumer and the competition. 

Since 15 October 2008, pursued to the legislative amendment to the Civil Code of Procedure, the 

Office has right to appeal against any decision of the Regional Court in Bratislava which annuls the 

decision of the Council of the Office (and the first instance decision as well). 

In important cases court annuls the decisions of the Council of the Office, whilst most of the decisions 

lack the concrete identification of the failures of the Office during the proceedings and a particular 

legal opinion of the court. The other negative fact is unfounded and disproportionate decreases of the 

imposed sanctions. Lack of experience of judges in competition law and hence following outputs 

disable the effective enforcement of competition rules. 

In average, it takes up to 2 years, till the Regional Court in Bratislava decides the case. However, 

since the appeal to the Supreme Court of the Slovak Republic will be possible in all cases from now 

on, the procedure will last longer. 

9. Did your agency develop a programme for interacting with judges and helping them to become 

familiar with competition analysis? If so, please briefly describe.  

The competition cases are reviewed by the Regional Court in Bratislava being the court of general 

jurisdiction. There are Civil, Criminal, Commercial and Administrative Collegiums within the 

Regional Court in Bratislava. The Administrative Collegium is the one that reviews the competition 

cases, but also all other decisions of other Administrative Bodies in the Slovak Republic, that means, 

the judges have to be familiar with a lot of different law fields (like toll and taxes, environmental law, 

public procurement, social security, etc.) 

The same system exists at the Supreme Court of the Slovak Republic. 

The Office has been active in educational process of the judges in competition to the extent that it 

does not hinder the independence both of the institutions, as the court reviews the competition cases. 

The Office proposed the idea of education of judges in competition law to the Ministry of Justice of 

SR which organised the tender for the project on education of judges in competition law. The last 

project, financed by the European Social Fund, has lasted (mainly in form of seminars) from February 

until June 2008. 

The Office also forwards any information about seminars, conferences or projects for judges on 

competition law to the Chairwoman of the Regional Court in Bratislava, or to the Minister of Justice. 

We believe that the level of education and knowledge both of employees of the Authority and the 

judges will enable to reach the effective competition policy enforcement. 



 DAF/COMP/GF/WD(2009)62 

 7 

1.6. Resources  

Every competition agency encounters budget problems. A new competition agency may be especially 

vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 

agency’s mission.  

10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 

activities? Did it have resources to grow in subsequent years? If you felt that your budget was 

inadequate what strategies did you employ to try to increase it?  

At first financial and personal resources were very limited and it affected also possible degree of 

success of our mission. Abovementioned is connected also to the fact that this area was new and 

unknown in our country and therefore meaning of this agenda was not appreciated fully. It came to 

certain progress and increase of both financial and also personal resources later. However, present 

situation is not optimal yet, namely relating to possibilities to motivate experts materially and also 

relating to existed level of university education in Slovakia and difficulty to gain experts of necessary 

education or specialisation, for example industrial organisation. Thus, we consider transfer of know-

how by countries with long-time history of application of competition policy to be very important. 

1.7. Independence  

A competition agency should be independent as much as possible from other parts of government and 

from special interests, whether in terms of budget, management or law enforcement.  

11. As a new agency, did you feel that you had sufficient independence? If not, what were the reasons, 

in your opinion, and what did you do about it?  

Issue of independency of a competition institution is one of the basic preconditions of its effective 

functioning. Autonomy of decision-making and independent court`s examination are necessary 

criteria for effective competition enforcement. In first years it was difficult to convince politicians of 

existence of competition institution following more long-term goals than interests of politicians within 

their political cycle. After 10 years of its existence, the Office succeeded in enforcement of 

independency through new competition legislative amendments in the year 2001. We may see certain 

limitations of independence in relation to budget, when the Office has own budget chapter consisting 

of public resources but Office’s budget is approved by the Government. So, there is certain space for 

possible increase of independence, for example determining Office’s budget by law as fixed 

percentage of GDP and etc., the Office is interested in communication on given matter. 

1.8. Conclusion  

12. State (a) the five most important actions that you would recommend to a new competition agency 

to ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid.  

Important actions: quality communication, quality personal resources and education, transfer of know-

how from foreign countries, independence of the competition authority, quality court’s examination. 

Pitfalls: lack of communication with the public, no guarantee of Office’s independence, insufficient 

cooperation with partnership and international institutions within competition, problem to acquire and 

to stabilise quality experts. 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Slovenia-- 

1. Countries that have been actively enforcing a competition law for a relatively short time  

1.1. Organising your agency and preparing for work  

This is a unique point in the life of a competition agency – creating a new organisation and preparing 

it to enforce a new law. Necessary tasks include recruiting senior officials and professional and 

administrative staff, obtaining office space and equipment, setting goals and priorities for the initial months 

and years, establishing internal procedures and creating regulations and guidelines implementing the new 

law.  

1. Describe how you conducted this organisational phase. What went well, and what didn’t?  

Competition Protection Office of the Republic of Slovenia (hereafter referred to as CPO) was 

established in October 1994. Since then it is organised as a body within the Ministry of Economy, 

however, it is independent in carrying out the tasks of competition protection. 

At the beginning, the established authority was facing numerous challenges. The administrative 

resources were quite limited, CPO started working initially with 4 employed people and with the 

minimum budget. Over years, administrative resources have raised to currently 21 employees which is 

still far from the optimal dimension. The reasons are mostly the high rate of fluctuation, mostly 

among lawyers, who can easily find highly rated and paid positions outside the state administration. 

Administrative and financial strengthening of the CPO is one of the priorities for further activities; 

however, the realisation strongly depends on the Governments' staff policy guidelines and priorities. 

Brief legislation history 

The foundation of the legal framework of competition rules lies in the Article 74 of the Constitution 

of the Republic of Slovenia. The third paragraph of the above mentioned Article prohibits all practices 

that restrict competition in a manner contrary to the law. 

The first Protection of Competition Act entered into force on April 24 1993. The Act included 

provisions on distortions of competition (horizontal and vertical restraints, abuse of dominant 

position, mergers), competition restraints due to enactment or acts of authorities, unfair competition, 

illicit speculations and dumped and subsidised imports. The Competition Protection Office (CPO) was 

established in October 2004; however, the competences for the implementation of the Act were 

divided between the CPO (distortions of competition) and Trade Inspectorate (unfair competition, 

illicit speculation and competition restraints due to enactment or acts of authorities). 

Following the need for more transparency as also bringing competition legislation in line with EU 

legislation, the Prevention of the Restriction of Competition Act (PRCA) was adopted on 30 June 

1999. This act succeeded the provisions which regulated the three areas of restriction of competition: 

restrictive agreements, abuse of a dominant position and concentrations.  The law prohibited in 

principle all forms of restrictive agreements, both horizontal and vertical, with certain exemptions that 

could be either block exemptions (subject to a special decree) or individual exemptions, which were 

granted by the CPO; the law also provided for negative clearances as well as for de minimis rule. The 

law also prohibited the abuse of a dominant position. According to the law, a dominant position was 

held by an undertaking when it has no competition or significant competition for a specific product or 

service on the substantial part of the Slovenian market. A 40% market share threshold could be used 
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as a reference to assess market dominance, yet other criteria were also taken into account. The law 

prohibited concentrations, in particular through mergers, when as a result of such a merger effective 

competition is excluded or severely impeded. By merger review only competition criteria may be 

taken into account. The obligation to notify a concentration was bound to the certain aggregate yearly 

turnover (before tax) of the companies concerned; moreover, an alternative threshold of 40% market 

share on the relevant market could be used. The CPO published guidelines on how market shares were 

to be calculated and how relevant market has to be defined. Restrictive practices covered by the law 

could be subject to investigation, prohibition and fines; however, fines for breaking competition rules 

could only be imposed by the courts. PRCA was amended in 2004 (CPO was given the authorisation 

to conduct proceedings for breaches of Article 81 and 82 of the Treaty. Moreover, articles about 

individual exemptions and negative clearance were deleted and higher fines for the infringements 

were set in 2007 (amendments to articles about protection of the source and rights of the parties to 

review the documents of the case). 

In 2008, the new Prevention of the Restriction of Competition Act (PRCA-1) was adopted, which, 

compared to the previous Acts, introduced several novelties. The main grounds for the reform of 

competition legislation in Slovenia were ineffective penalisation, unsuitable regulation of the duty of 

undertakings to cooperate with CPO and the need to introduce a different method of decision-making 

The new Competition Act includes precise definitions of terms and measures used, brings the 

competition legislation closer to EU law and, above all, extends the competences of the CPO and 

introduces higher and more individualised fines. 

1.2. Competition culture and competition advocacy  

Establishing a competition culture in a country new to competition enforcement – creating in the 

public awareness of and support for competition policy and the work of the competition agency – is vital to 

the success of a competition policy. In countries new to competition policy such a culture does not exist 

and the competition agency performs an important educational role in helping to create it.  

2. Describe the efforts that your agency made in its first years in promoting a competition culture in 

your country. Did you have any measurable success? What resistance did you encounter?  

CPO, in parallel with its legal competences, performs activities aiming at raising competition culture 

of all market participants and therefore competition advocacy represents an important role in the 

policy of the Office. CPO mostly advises clients on competition rules, mostly prior to a notification of 

mergers. Opinions given in advisory role, however, are not binding. 

Due to the competition advocacy performed by the Office through different means (i.e. press releases, 

seminars, formal and informal consultations) the raise of competition culture, and as a consequence, 

more effective competition has become evident through merger control, in particular where 

participants on the market tend to use the opportunities to clarify the conformity of practices before 

taking actions. 

Advocacy activities of CPO were particularly positive in its initiatives for the more appropriate 

regulation of liberal professions. There were no consequences where the advocacy advice of CPO 

would not be taken.  

Moreover, CPO is entitled to providing comments in the mandatory review process with regard to 

legislative proposals; from this perspective, competition advocacy is an important tool in the 

promotion of competition principles and market methods. Successful advocacy may contribute to a 
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higher quality of regulation or to accelerate deregulation processes in situations where new market 

conditions do not lead to increased competitiveness of the companies. 

1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements  

Prosecuting conduct investigations and cases can be difficult at first. Both the competition agency and 

the business community are unfamiliar with the legal and evidentiary standards that the law has created, 

and investigators lack important experience in developing cases of this kind. The investigation tools (fact 

gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not be 

adequate for the task. Case handling procedures may be cumbersome and inefficient.  

3. What problems did you encounter in investigating and prosecuting abuse of dominance and non-

cartel restrictive agreements in your early years, and how did you address them? What were your 

successes and what factors can you identify that contributed to those successful outcomes?  

The provisions on abuse of dominance were included in the legislation since the 1993 Act. 

Prosecuting conduct investigations in abuse of dominance cases was initially quite demanding due to 

a lack of common understanding of the notion and purpose of competition rules. Cases were mostly 

related to state owned monopolies, predominantly in the field of telecommunications. However, these 

initial cases were mostly closed with the declaratory decision on the incompatibility of certain 

activities with competition rules, but no fines were imposed. The approximation and development of 

competition legislation over years has brought sufficient investigative powers to CPO, including the 

ability to impose quite substantive fines.  

In the frame of current legislation, one of the fundamental rules of PRCA prohibits “the abuse of a 

dominant position in the market by one or more undertakings on the territory of the Republic of 

Slovenia or its significant portion” (Art. 9).  

Article 9, paragraph 2 defines dominance as follows: “An undertaking or several undertakings shall be 

deemed to have a dominant position when they can act independently of competitors, clients or 

consumers to a significant degree.” Determining the dominant position is assessed with regard not 

only to the market share, CPO also takes into consideration also financing options, legal or actual 

entry barriers, access to suppliers or the market and existing or potential competition. 

4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 

address them? How long did it take for your anti-cartel programme to begin to show results?  

The provisions of distortions of competition (including horizontal and vertical restraints) were 

included in the legislation since the 1993 act. Investigative activities were initially quite demanding 

due to a lack of common understanding of the notion and purpose of competition rules and moreover 

with obtaining sufficient evidence about illegal agreements.  However, it was interesting that CPO 

found the first evidence on illegal cartel activities published in the Official Gazette; this fact 

afterwards in a way raised the level of public awareness on competition issues. In the early years, 

CPO was not sufficiently empowered to successfully investigate cartel activities. The approximation 

and development of competition legislation over years has brought sufficient investigative powers to 

CPO, including the ability to impose quite substantive fines.  

In currently valid legislation, one of the fundamental rules of PRCA prohibits “agreements between 

undertakings…. which have as their object or effect the prevention, restriction or distortion of 

competition in the Republic of Slovenia” (Article 6). This prohibition applies in particular to the listed 

examples of illegal agreements which are substantially the same as in Art. 81EC.  
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Article 6(3) provides for general exemption for agreements that (i) contribute to improving production 

or distribution of goods; (ii) promote technical and economic progress, while allowing consumers a 

fair share of the resulting benefit. However, such agreements shall not impose on the undertakings in 

question any restrictions which are not indispensable to the attainment of these objectives and afford 

such undertakings the possibility of eliminating the competition in respect of a substantial part of 

products or services which are the subject of the agreement.     

The provisions on restrictive agreements apply equally to horizontal and vertical agreements. 

However the provisions on restrictions of minor importance (Article 7) are more liberal for vertical 

agreements, the market threshold being 15% (10% for horizontal agreements). 

1.4. Mergers  

Some countries, especially those with small economies, elect not to incorporate merger control into a 

new competition law. They conclude that it would require too many resources compared to the benefits to 

competition that could result. They may plan to begin merger control at a later time. Most countries do 

adopt merger control at the beginning, however. For some the initial phases of this programme proceed 

relatively smoothly. Others, however, encounter problems associated with inefficient review procedures, 

over-inclusive notification regimes or uncertain application of substantive rules.  

5. If your new law did not provide for merger control, have you encountered any problems because 

you don’t have this power? What are the benefits to you, if any, of not having merger control?  

N/A 

6. If you have merger control, did it cause resource problems for you in your first years of operation, 

that is, requiring you to spend more resources on merger review than you thought efficient? If so, 

what did you do about it? If not, how did you avoid this problem? 7. If you have merger control, was 

it an important and useful part of your agency’s activity in its early years? What were your successes 

in implementing your merger control programme? Your problems?  

The provisions on merger control and obligatory notification were included in the legislation since the 

1993 Act. Evidently most of the available resources and activities were spent on merger review, since 

at the beginning the intensive restructuring of economy was underway and mergers occurred in many 

sectors. Mostly the mergers were approved, a few under specific conditions.  

Currently, merger control is regulated by the Prevention of the Restriction of Competition Act 

(PRCA), which implemented Council Regulation (EC) No. 139/2004 (EC merger Regulation). 

Merger control applies to concentrations, which arise when: 

 two or more previously independent undertakings merge; 

 one or more persons already controlling at least one undertaking, or one or more undertakings 

acquire whether by purchase or securities or assets, by contract or by other means, direct or 

indirect control of the whole or parts of one or more other undertakings; or 

 two or more undertakings create joint venture performing on a lasting basis all the functions of an 

autonomous economic entity 
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Notification of concentration is mandatory if: 

 the combined aggregate annual turnover of all the companies concerned, including the affiliated 

companies, exceeded €35 million before tax in the Slovenian market in the preceding financial 

year; and 

 the annual turnover of the target, including the affiliated companies, exceeded €1 million before 

tax in the Slovenian market in the preceding financial year; or 

 in cases of joint ventures, the annual turnover of at least two companies concerned, including 

affiliated companies, exceeded €1 million before tax in the Slovenian market in the preceding 

financial year. 

7. If you have merger control, was it an important and useful part of your agency’s activity in its early 

years?  What were your successes in implementing your merger control programme?  Your 

problems?   

Although merger control was a predominant activity of CPO in the recent years, the successful part of 

these activities was that through notifications CPO was able to gather a significant amount of data 

which could potentially be used in investigative activities related to distortions of competitions such 

as abuses of dominant positions or restrictive agreements. 

1.5. Judicial appeals  

In most countries decisions of the competition agency can be appealed to the courts. Judicial systems 

vary across countries. In some, competition cases are appealed, at least in the first instance, to a court 

having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 

cases. In others, competition cases are heard by courts of general jurisdiction. While in some countries the 

judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 

major impediment to the efficient and effective enforcement of the competition law. Judges may be 

unfamiliar with the principles of competition analysis. The competition agency may find itself losing an 

unacceptable number of its cases in court. The judicial process may take much too long, effectively 

frustrating enforcement of the law.  

8. Can decisions of your agency be appealed to the courts? If so, have you been satisfied with your 

rate of success in court cases? With the amount of time that it takes for cases that reach the courts to 

be finally decided? If you have encountered problems, what are the reasons for them, in your 

opinion? To the extent that you have experienced success, what factors contributed to it?  

Under the 1999 Act –PRCA, the legislation contained a special chapter on the procedure of decision-

making by the CPO, providing for the subsidiary use of Administrative Procedure Act. Final decisions 

of the CPO could be reviewed by the Administrative Court in an administrative dispute and an appeal 

could be made to the Supreme Court. This differed from the arrangement under the first Act (1993), 

under which the affected undertakings could only bring an action in civil procedure. In most of the 

cases the Court supported the decisions of CPO, however. 

Under the current legislation (PRCA) there is no appeal in the administration procedure against the 

decisions and orders issued by the CPO. However, the parties and other participants to the procedure 

can file a lawsuit against the CPO's decisions (and orders) with the Supreme Court of the Republic of 

Slovenia. In such procedure, they are not allowed to state new facts and to propose new evidence. The 

Supreme Court would in principle review the legality of the decision and would, after the completion 
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of the judicial review and in principle without hearing of parties, uphold the challenged decision or 

annul it and remand it to the CPO for a new procedure. In exceptional cases the court can also annul 

the challenged decision and decide on the merits of the case by itself. So far the case law under the 

new established legislation has not emerged yet. 

9. Did your agency develop a programme for interacting with judges and helping them to become 

familiar with competition analysis? If so, please briefly describe.  

There were certain activities of CPO, related to develop the knowledge of judges on competitions 

rules such as organistion of seminars and bilateral meetings. A great amount of support in this field 

was provided through the support of the European Commission, organising special workshops in this 

field. However, our evaluation is that results of such activities could only be reached on the long term. 

1.6. Resources  

Every competition agency encounters budget problems. A new competition agency may be especially 

vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 

agency’s mission.  

10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 

activities? Did it have resources to grow in subsequent years? If you felt that your budget was 

inadequate what strategies did you employ to try to increase it?  

The administrative resources are not sufficient although the number of staff has doubled in the last 

five years. The reasons are mostly the high rate of fluctuation, mostly among lawyers who can easily 

find highly rated and paid positions outside the state administration. Administrative (and financial) 

strengthening of the CPO is one of priorities for further activities; however, the realisation strongly 

depends on the Governments' staff policy guidelines and priorities. 

1.7. Independence  

A competition agency should be independent as much as possible from other parts of government and 

from special interests, whether in terms of budget, management or law enforcement.  

11. As a new agency, did you feel that you had sufficient independence? If not, what were the reasons, 

in your opinion, and what did you do about it?  

The CPO is a functionally independent authority, organised within the Ministry of Economy, with 

appropriate statutory powers. Its legal competences include ex-post market control of restrictive 

agreements, the abuse of dominant market positions and control of concentrations. Formal 

relationship and consultation process with other ministries and departments is established through 

monitoring of the situation in all areas of national legislation where CPO can issue opinions on new 

legislative proposals or legislative amendments. CPO also submits its opinions to the national 

assembly and the government on general issues under its competence, either on its own initiative, or 

upon request. 

The provisions of PRCA (Article 13(1)), clearly state that “The Office shall be independent and 

autonomous in exercising its tasks and powers”. However, due to historical reasons of pre-set 

institutional arrangements, CPO is administratively still organised within the Ministry of Economy. In 

relation to certain regulatory bodies, organised as independent agencies, the current status of CPO 

certainly accommodates the need for a different institutional arrangement, which is already included 

in the working programme of the new Government. 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--South Africa-- 

1. Introduction  

1. The South African competition authority comprises three institutions with distinct functions, 

namely: 

 the Competition Commission of South Africa (“CCSA”), the body responsible for investigation, 

prosecution and advocacy;  

 the Competition Tribunal of South Africa (“CTSA”) which is the adjudication body in respect of 

all large mergers and all restrictive practices.  It acts as an appeal body from decisions of the 

CCSA in respect of small and intermediate mergers and exemptions; and  

 the Competition Appeal Court (“CAC”), a division of the High Court and on which sitting judges 

in the various provincial divisions of the High Court are designated to serve. 

2. Although the South African government passed and adapted various competition laws from 1955 

to date, the present competition regime is conducted in terms of the Competition Act 89 of 1998, as 

amended (“the Act” or “the Competition Act”). Under the authority of the Act, the competition bodies 

outlined above commenced their operations on 1 September 1999. Given the OECD’s guidance which 

states that younger agencies are those whose operations commenced after 1991, this submission responds 

to the OECD’s questionnaire for younger agencies, with a focus on the questions most relevant to our 

circumstances.   

1.1. Organising your agency and preparing for work  

This is a unique point in the life of a competition agency – creating a new organisation and preparing 

it to enforce a new law. Necessary tasks include recruiting senior officials and professional and 

administrative staff, obtaining office space and equipment, setting goals and priorities for the initial months 

and years, establishing internal procedures and creating regulations and guidelines implementing the new 

law.  

1. Describe how you conducted this organisational phase. What went well, and what didn’t?  

N/A 

1.2. Competition culture and competition advocacy  

Establishing a competition culture in a country new to competition enforcement – creating in the 

public awareness of and support for competition policy and the work of the competition agency – is vital to 

the success of a competition policy. In countries new to competition policy such a culture does not exist, 

and the competition agency performs an important educational role in helping to create it.  

2. Describe the efforts that your agency made in its first years in promoting a competition culture in 

your country. Did you have any measurable success? What resistance did you encounter?  

In addition to the Divisions established to carry out complaint investigations and merger assessments, 

the CCSA established a Compliance Division whose role it was to encourage, facilitate and monitor 
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voluntary compliance by the business community with the provisions of the Act. In order to achieve 

these objectives, the Division:  

 conducted information and education programmes for the business community, as well as other 

stakeholders referred to in the Act, in particular, trade unions, small and medium sized business, 

historically disadvantaged business people and consumers; 

 engaged in advocacy with government departments and other regulators in order to influence the 

law makers to develop pro-competitive legislation or to repeal uncompetitive legislation; 

 conducted communication campaigns aimed at increasing awareness within the business and 

general community about the work of the competition authorities; and 

 issued non-binding advisory opinions and clarifications to those wishing to avoid transgressing 

the Competition Act, thereby facilitating voluntary compliance with the Act. 

While it is difficult to measure the success which is directly attributable to the activities mentioned 

above, the competition authorities have certainly benefitted from them. The South African business 

community is becoming increasingly aware of the competition laws and routinely requests the 

authorities to make presentations to workers on the subject. Ordinary South Africans, whether through 

consumer organisations and trade unions or individually, are also more aware of the competition laws 

and how they are affected by them. This can be gleaned from the complaints of anti-competitive 

conduct which come directly from consumers and the general queries the competition authority 

receives in the course of its work. The competition authorities also receive widespread media 

coverage generated by the authorities’ own media statements as well as requests from interested 

parties.  

In addition, the CCSA maintains good working relationships with government departments and 

regulators which have enabled it to influence the legislative process in industries such as 

telecommunications, minerals and energy, transportation and health care. 

A further success came from the CTSA’s statutory obligation to conduct its hearings in public and to 

issue written reasons for its decisions. When making this provision, the legislature believed that in the 

competition environment, where firms would be entitled to claim confidentiality over certain 

information and where the business environment had generally been secretive, transparency would be 

very important. As a result, company executives had to subject themselves to public scrutiny and had 

to account to civil society, not only for the competition concerns which arose in the public hearings 

but also for the general ethics they employed in directing business entities. Holding public hearings, 

therefore, helped to foster confidence in the competition authority from an early stage.   

The competition authority mainly encountered jurisdictional hurdles in its effort to spread awareness 

about the new law. These concerns arose from industry regulators who believed that their functions 

already catered for any competition issues which might arise and also from firms that were subject to 

regulation. The latter generally preferred to be under the regulation of the least cumbersome 

provisions and also maintained that the competition authority was ill equipped to appreciate the 

peculiarities of their industry. The competition authority encountered these views in varying degrees 

of conviction from multiple industries including airlines, financial services, health care, 

telecommunications and regulated professions.  

A further challenge which the CCSA has encountered in its attempt to make consumers aware of 

competition policy and law is that consumers’ expectations have in some instances gone beyond what 
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the competition authority is mandated to do. For instance there has been an increasing call for price 

regulation in industries where the competition authority has uncovered cartel behaviour, a call often 

directed at the competition authority itself. Moreover, the public has called for much tougher penalties 

against cartel members than the competition authority is authorised to impose. Such expectations and 

other utterances remain a challenge for the CCSA in its effort to spread awareness about the law. 

1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements  

Prosecuting conduct investigations and cases can be difficult at first. Both the competition agency and 

the business community are unfamiliar with the legal and evidentiary standards that the law has created, 

and investigators lack important experience in developing cases of this kind. The investigation tools (fact 

gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not be 

adequate for the task. Case handling procedures may be cumbersome and inefficient.  

3. What problems did you encounter in investigating and prosecuting abuse of dominance and non-

cartel restrictive agreements in your early years, and how did you address them? What were your 

successes, and what factors can you identify that contributed to those successful outcomes?  

In conducting its investigations, the CCSA encountered challenges with interpreting certain concepts 

provided in the Competition Act such as “substantially preventing or lessening of competition” and 

“pro-competitive benefits”. While these concepts were well developed in foreign jurisdictions, either 

through case law or through the definitions provided in foreign legislation, the CCSA’s challenge was 

to develop the meaning of these terms within the South African context, for example by taking into 

account South Africa’s history of skewed economic development and the high concentration prevalent 

in identified industries, which the competition laws partly aimed to address. Two specific examples 

which highlight the CCSA’s challenges are to be found in the following cases: 

 Hazel Tau and others v GlaxoSmithKline South Africa (Pty) Ltd and others; and 

 Nationwide Poles CC v Sasol Oil (Pty) Ltd. 

In the Hazel Tau matter, the complainants alleged that the respondents had contravened section 8(a) 

of the Competition Act in that they had charged excessive prices for their antiretroviral drugs. 

Moreover, the respondents had refused to grant voluntary licenses to generic manufacturers who were 

capable of supplying the drugs at much cheaper prices. These drugs were used in the treatment of 

HIV/AIDS and were under patent protection. At the time, there were no suitable alternatives to these 

medicines legally available in South Africa.  

Section 8(a) of the Competition Act states that it is prohibited for a dominant firm to charge an 

excessive price to the detriment of consumers. The CCSA assessed the allegations in terms of section 

8(a) and section 8(b) which provides that it is prohibited for a dominant firm to refuse a competitor 

access to an essential facility when it is economically feasible to do so.    

While there was limited foreign jurisprudence available to assist in determining whether the 

respondents’ prices were excessive and whether the license to manufacture the drugs amounted to an 

essential facility, much of the jurisprudence consulted appeared to indicate that the right of a firm to 

exercise its patent rights generally outweighed the anti-competitive effect of the firms conduct. 

However, at the time, the CCSA faced the unique context of South Africa’s HIV/AIDS epidemic and 

the effect of the lack of sufficient medicines on South African consumers. These factors had to be 

taken into account in the CCSA’s final analysis of the matter. Therefore, the CCSA took an approach 

which lent great weight to the context within which the conduct had taken place and concluded that 
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the respondents had contravened both sections 8(a) and 8(b) of the Act. The CCSA referred the matter 

to the CTSA for adjudication but the case was settled before the hearing took place. The CCSA 

considered this matter a success as it resulted in voluntary licenses being granted to generic 

manufacturers and consequently a significant decrease in the price of drugs used to treat HIV/AIDS.  

Nationwide Poles CC (“Nationwide Poles”) was a small producer of treated wooden poles. The 

respondent, Sasol Oil (Pty) Ltd (“Sasol Oil”), supplied the complainant with creosote, a wood 

preservative used in the treatment of wooden poles. In conducting its business, the complainant 

became aware that Sasol Oil was charging it a higher price than its larger competitors for the supply 

of creosote. As Nationwide Poles was an ailing business, it attributed its losses to this price 

differentiation and alleged that Sasol Oil had contravened section 9(1) of the Competition Act. 

Section 9(1) prohibits unjustified price discrimination by a dominant firm if such discrimination is 

likely to result in a substantial lessening or prevention of competition. 

The CCSA investigated the complaint and concluded that there was insufficient evidence to find that 

section 9(1) of the Competition Act had been contravened. The complainant then referred its 

complaint directly to the CTSA for adjudication. In finding that Sasol had contravened the 

Competition Act, the CTSA placed much emphasis on the policy context within which South Africa’s 

Competition Act was located. In this regard, the CTSA stated that section 9 of the Act was 

specifically designed to cater for the protection of small businesses and linked this to one of the stated 

purposes of the Competition Act, namely to ensure the equitable treatment of small and medium sized 

enterprises (“SME’s”), as well as other special treatment afforded to SME’s in the Act. In particular 

the CTSA stated that: 

In our view the relevant, that is, the South African, legal and political economy context 

favours competition enforcement that is concerned to protect the market mechanism from 

conduct that has the effect of undermining it. The expressed concerns of the South African 

lawmakers and the policy planners support this finding. This is powerfully manifest, inter 

alia, in an industrial policy that places the development of SMEs at the centre of attempts to 

improve the workings of the market mechanism. This conclusion is grounded not only in an 

examination of the general industrial policy context in which concern for SME development 

looms large but also in an examination of the Act itself. 

Although on appeal the CAC overturned the CTSA’s decision for lack of sufficient evidence, the 

CAC stated that its decision did not seek to minimise the particular weight which the legislature has 

given to price discrimination nor to the need to ensure that small and medium businesses are able to 

use the Act to protect their ability to compete freely and fairly.  

The Nationwide Poles case, therefore, took a step further in the competition authorities’ quest to 

develop a body of jurisprudence which takes into account South Africa’s unique policy context for the 

development of its competition law. In achieving this, it has always been important for the 

competition authority to consistently refer back to the intention of the legislature in drafting the 

current legislation and to place great emphasis on the realities of the South African market when 

conducting any assessment. 

4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 

address them? How long did it take for your anti-cartel programme to begin to show results?  

A few years into the CCSA’s existence it was sometimes criticised for focusing more on merger 

regulation than on investigating or preventing restrictive practices. At that time, the competition 

authority was known more for its decisions in mergers and acquisitions than for detecting and 
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prosecuting harmful cartel behaviour. To address this concern, in 2004, the CCSA developed a 

Corporate Leniency Policy (“CLP”) which was designed to uncover hard core cartels. The CCSA also 

embarked on an information campaign regarding its CLP and, thereafter, received its first application 

in January 2007. Since that time the CCSA has received approximately 10 leniency applications and 

has also reviewed its policy to make it more user-friendly. The CCSA considers the CLP to be a 

highly successful tool in the detection and prosecution of cartels. 

1.4. Mergers  

Some countries, especially those with small economies, elect not to incorporate merger control into a 

new competition law. They conclude that it would require too many resources compared to the benefits to 

competition that could result. They may plan to begin merger control at a later time. Most countries do 

adopt merger control at the beginning, however. For some the initial phases of this programme proceed 

relatively smoothly. Others, however, encounter problems associated with inefficient review procedures, 

over-inclusive notification regimes or uncertain application of substantive rules.  

5. If your new law did not provide for merger control, have you encountered any problems because 

you don’t have this power? What are the benefits to you, if any, of not having merger control?  

N/A 

6. If you have merger control, did it cause resource problems for you in your first years of operation, 

that is, requiring you to spend more resources on merger review than you thought efficient? If so, 

what did you do about it? If not, how did you avoid this problem? 7. If you have merger control, was 

it an important and useful part of your agency’s activity in its early years? What were your successes 

in implementing your merger control programme? Your problems?  

In the first years of operation, the CCSA soon learned that the thresholds initially provided captured 

too large a number of transactions for the CCSA to remain efficient and accordingly increased the 

thresholds for notification for the first time in 2001. More recently during 2008, the Department of 

Trade and Industry (“the DTI”) proposed a further increase in the thresholds for merger notification.  

Under the DTI’s recent proposal, a merger will only become notifiable once the turnover or asset 

value of the target firm is R80 million (currently R30 million), and the assets or turnover of the target 

and acquiring firms together amounts to more than R560 million (currently R200 million). A merger 

will be notified as a large merger if the turnover or assets of the target firm exceed R190 million 

(currently R100 million) and the combined figure is R6, 6 billion or more (currently R3, 5 billion). 

The proposal came about after assessment of the current merger climate and the growth of the South 

African economy. Currently about 98% of all merger applications are approved by the competition 

authority. This indicates that the number of mergers being assessed is greater than necessary. 

Moreover, the number of mergers notified to the CCSA has risen dramatically since the Act came in 

to effect. In the 2007/08 financial year, the CCSA received 513 merger notifications (100 more than 

in the previous financial year and an increase of 143% since 2002/3). Without an increase in the 

thresholds, the number of notifications could almost double by 2010. 

CCSA staff is also under constant pressure given the short time frames provided in the law to assess a 

merger. In this regard, the CCSA has a period of 20 business days to assess an intermediate merger, 

which is extendable by a single period of 40 days. The CCSA has 40 business days to assess a large 

merger and this period is extendable by unlimited periods of 15 business days each. 



 DAF/COMP/GF/WD(2009)1 

The DTI anticipates that its proposal to increase merger thresholds will allow the competition 

authority to focus on mergers which are more likely to raise competition concerns. 

7. If you have merger control, was it an important and useful part of your agency’s activity in its early 

years?  What were your successes in implementing your merger control programme?  Your 

problems?   

South Africa’s merger control provisions were a very important and useful part of the competition 

authority’s activities in its early years. Our merger regime became a valuable source of market 

information since, unlike in complaint investigations, firms were always willing and able to provide 

data and the rationale for their business decisions, in order to expedite the approval of their merger 

applications. Moreover, merger applications provided the opportunity for staff to learn how to conduct 

sophisticated market definitions and analyses, which proved useful when the enforcement activities of 

the authority increased. The competition authority learnt early on that cartels and other restrictive 

conduct would not be as easy to detect as the law makers had anticipated. Therefore, had the 

authority’s jurisdiction been limited to restrictive conduct in the early days, its credibility and 

effectiveness may well have been called into question. However, the merger regime caused the 

authority to be seen to stand up to large corporate interests and protect the interests of consumers and 

therefore enhanced its credibility. 

The initial difficulties in implementing merger control related to the relatively high thresholds which 

had been set and jurisdictional concerns. As discussed above, the thresholds caught a large number of 

mergers which need not have been assessed. An early merger between Standard Bank Investment 

Corporation (“Stanbic”) and Nedcor Limited (“Nedcor”), in the financial services sector, gave rise to 

concerns about the jurisdiction of the competition authority in assessing mergers in the banking 

industry.  

Bank mergers were deemed to fall outside the jurisdiction of the Competition Act No 89 of 1998 due 

to the then section 3(1)(d) of the Act, according to which the provisions of the Act did not apply to 

“acts subject to or authorised by public regulation”.  

A judgment by the Pretoria High Court, confirmed by the Supreme Court on 31 March 2000, ruled 

that the competition authority did not have jurisdiction over bank mergers, save to the extent 

permitted by section 37(2) of the Banks Act, 1990. In terms of Section 37(2) of the Banks Act, 

“permission in terms of paragraph (a) shall only be granted on application on the prescribed form and 

after consultation with the Competition Board established in terms of section 3 of the Maintenance 

and Promotion of Competition Act, 1979 (Act No 96 of 1979)”. In terms of the Competition Act, 

1998, any reference in any other statute to the Competition Board was to be regarded as a reference to 

the CCSA. The proposed hostile takeover of Stanbic by Nedcor was therefore reviewed and evaluated 

by the CCSA only for the purpose of advising the Reserve Bank of South Africa about the potential 

competition concerns arising from the proposed take-over. 

The Nedcor/Stanbic matter brought to light the problems arising from section 3(1)(d) of the Act. 

Consequently, the following year the Competition Act of 1998 was amended to accommodate 

concurrent jurisdiction between South Africa’s regulatory bodies and the competition authority on 

competition matters. 
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1.5. Judicial appeals  

In most countries decisions of the competition agency can be appealed to the courts. Judicial systems 

vary across countries. In some, competition cases are appealed, at least in the first instance, to a court 

having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 

cases. In others, competition cases are heard by courts of general jurisdiction. While in some countries the 

judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 

major impediment to the efficient and effective enforcement of the competition law. Judges may be 

unfamiliar with the principles of competition analysis. The competition agency may find itself losing an 

unacceptable number of its cases in court. The judicial process may take much too long, effectively 

frustrating enforcement of the law.  

8. Can decisions of your agency be appealed to the courts? If so, have you been satisfied with your 

rate of success in court cases? With the amount of time that it takes for cases that reach the courts to 

be finally decided? If you have encountered problems, what are the reasons for them, in your 

opinion? To the extent that you have experienced success, what factors contributed to it?  

In terms of the Competition Act, the decisions of the CCSA can be appealed to the CTSA. Decisions 

of the CTSA can be appealed to the CAC. In this regard: 

 a complainant may lodge a complaint of anti-competitive conduct with the CCSA for 

investigation. Following investigation, should the CCSA conclude that no contravention of 

the Act took place, the complainant may refer his/her complaint directly to the CTSA for 

adjudication; 

 should the CCSA refuse to grant an applicant an exemption in terms of the Competition Act, 

such applicant may appeal this refusal with the CTSA; 

 the parties to an intermediate merger may appeal the CCSA’s finding against them in the 

CCSA; and 

 all large mergers are finally assessed by the CTSA, upon a recommendation by the CCSA.  

In cases flowing from the CCSA to the CTSA, the competition authority has not encountered any 

problems with the length of time the CTSA takes to reach their decision. This can be attributed to the 

fact that both the CCSA and the CTSA deal exclusively in competition matters. The CTSA members 

who adjudicate competition matters are required to have the necessary skills in economics or law to 

carry out their functions and they continue to develop their competition expertise as they perform their 

functions. Moreover, the Tribunal members comprise both full time and part time members. While 

part time members may continue business outside the CTSA and bring with them up to date 

commercial input, full time members dedicate all their time to hearing and deciding CTSA cases. The 

establishment of a specialist court for competition matters also ensures that cases are placed on the 

roll and heard much sooner than in ordinary courts. 

9. Did your agency develop a programme for interacting with judges and helping them to become 

familiar with competition analysis? If so, please briefly describe.  

N/A 
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1.6. Resources  

Every competition agency encounters budget problems. A new competition agency may be especially 

vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 

agency’s mission.  

10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 

activities? Did it have resources to grow in subsequent years? If you felt that your budget was 

inadequate what strategies did you employ to try to increase it?  

From inception the CCSA has experienced human resource constraints in varying ways. One of the 

initial constraints was the shortage of legal and economic expertise in the field of competition law. 

The Competition Board, which was the predecessor to the CCSA, was a relatively small agency and it 

did not have the kind of powers provided for in the Competition Act of 1998. Although the CCSA 

employed several experienced staff members from the Competition Board, it required extensive 

training for all the employees on competition matters. Accordingly the CCSA engaged in a 6 month 

training programme prior to the commencement of the CCSA. After starting its operations, the CCSA 

embarked on a consultancy programme which ensured that consultants from established competition 

authorities were available to assist CCSA staff in their complaint investigations and merger 

assessments. The CCSA has also undertaken a number of capacity building initiatives to ensure that 

current staff remain up to date with competition developments. With the development of competition 

law in South Africa, human resources remain in short supply for the CCSA as existing staff are often 

recruited by more lucrative private law firms, economic consultancies and foreign competition 

jurisdictions. 

Since inception, the CCSA has grown in numbers and expertise. In order to cater for the 

developments in South Africa’s competition regime, the CCSA is currently undergoing restructuring 

which is aimed primarily at aligning its structure with its functions in the most efficient way. This also 

entails the expansion of the CCSA’s complaint investigations function to include a separate Cartel 

Division. This Division will employ specialised investigative techniques designed to boost the fight 

against cartels even more effectively. The CCSA’s proposals are, however, subject to the approval of 

the DTI. 

1.7. Independence  

A competition agency should be independent as much as possible from other parts of government and 

from special interests, whether in terms of budget, management or law enforcement.  

11. As a new agency, did you feel that you had sufficient independence? If not, what were the reasons, 

in your opinion, and what did you do about it?  

In the discussions leading up to the promulgation of the current Act, the independence of the 

institutions which were to regulate competition in South Africa played a key role in shaping the 

framework of the institutions and the provisions of the Act.  

Under the Maintenance and Promotion of Competition Act
1
, the decisions of the Competition Board 

(who administered the Act) were subject to review and approval by the Minister of Trade and 

Industry.  The Competition Board thus lacked independence, and was criticised for making decisions 

subject to political influence.   

                                                      
1
  Act No. 96 of 1979, as amended – the predecessor to the current legislation 
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Consequently, in drafting the current legislation, political independence was seen as an element 

crucial to ensuring the success and competence of the competition agency that was to come. The 

independence of the competition authorities from the influence of each other, the State and private 

stakeholders is now entrenched in (1) the provisions of the present Act as well as (2) in the design of 

the competition institutions. 

A. Provisions of the Competition Act  

Section 20(1) of the Competition Act states that the CCSA:  

a) is independent and subject only to the Constitution and the law; and  

b) must be impartial and must perform its functions without fear, favour or prejudice.  

Section 20(2) places an obligation on each member of staff at the CCSA to not:-  

a) engage in any activity that may undermine the integrity of the Commission;  

b) participate in any investigation, hearing or decision concerning a matter in respect of which 

that person has a direct financial interest or any similar personal interest; 

c) make private use of, or profit from, any confidential information obtained as a result of 

performing that person's official functions in the Commission; or  

d) divulge any information referred to in paragraph 2(c) to any third party, except as required as 

part of that person's official functions within the Commission.  

Section 20(3) of the Competition Act obliges each organ of state to assist the CCSA to maintain 

its independence and impartiality, and to effectively carry out its powers and duties.  

Further to the above, section 70 of the Competition Act states that it is an offence to hinder, oppose, 

obstruct or unduly influence any person who is exercising a power or performing a duty delegated, 

conferred or imposed on that person by the Act.  

Finally, section 73(2) states that a person commits an offence who: -  

a) does anything calculated to improperly influence the Competition Tribunal or Competition 

Commission concerning any matter connected with an investigation;  

b) anticipates any findings of the Tribunal or Commission concerning an investigation in a way 

that is calculated to influence the proceedings or findings; 

B. Institutional design 

As mentioned above, the Competition Act established three independent institutions to 

investigate, prosecute and adjudicate all competition matters, namely the CCSA, CTSA and the 

CAC.  

The term of office and qualification of the heads of the above institutions is also provided for in 

the Competition Act. In this respect, the Minister of Trade and Industry must appoint a 

Commissioner (of the CCSA) with suitable qualifications and experience in economics, law, 

commerce, industry or public affairs for a term of five years, which is renewable.  The President 
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of South Africa must appoint the Chairperson and other members of the CTSA for a period of 

five years, which period is also renewable. However, the Chairperson of the CTSA may not be 

appointed for more than two consecutive terms.  The Act also provides, in section 28(2)(b), that 

each member of the CTSA must be suitably qualified and experienced in economics, law, 

commerce, industry or public affairs.  

The CCSA is a prosecutorial body which is not part of a department of state - it is an autonomous 

statutory body with full control over its prosecutorial decisions. The CTSA’s members are 

experts rather than interest group representatives and may not be dismissed during their term of 

office, except for extremely serious offences. Their decisions - including those that balance 

competition and public interest - are not subject to ministerial override. The CAC is a division of 

the High Court and therefore also an independent body. The above mechanisms have ensured that 

the competition authority exercises its functions independently of political or undue influence 

from one another. 



 



 DAF/COMP/GF/WD(2008)77 

 

 

 

 

 

 

 
 
 
 
 
 
 

 

 

 
 

 
CONTRIBUTION DE LA TUNISIE 

 
 

 

 
 
 
 
 
 

 
     

 

 

 

 

 
 
 

 

 



DAF/COMP/GF/WD(2008)77 

QUESTIONNAIRE SUR LES DÉFIS QUE DOIVENT RELEVER LES JEUNES AUTORITÉS  

DE LA CONCURRENCE 

--Tunisie-- 

1. Organisation de l’autorité de concurrence 

1. Décrire la phase de la mise en place de l’autorité de la concurrence dans votre pays 

La politique de la concurrence en Tunisie s’est inscrite dans un processus de poursuite des objectifs: 

équilibres généraux, compétitivité, mondialisation…Cette politique s’est  appuyée sur un cadre 

juridique et des institutions : 

 La direction générale de la  concurrence relevant du ministère chargé du commerce. 

 le conseil de la concurrence: autorité indépendante 

Dans les orientations stratégiques de ces autorités, au cours des premières années, les priorités ont été 

données à un double niveau : 

 Interne : renforcement des capacités 

 Externe : vulgarisation de nouveaux concepts auprès de tous les intervenants (pouvoir public, 

profession). 

La mise en œuvre de cette politique a nécessité de nouvelles ressources matérielles et humaines vu la 

nature des nouvelles prérogatives accordées aux autorités de la concurrence. En effet depuis le début 

des années 90 (date de la promulgation de la loi sur la concurrence et les prix), une Direction Générale 

chargée de la concurrence a été créée au niveau du ministère à coté du Conseil de la Concurrence, 

autorité indépendante chargé de se prononcer sur les pratiques anticoncurrentielles. Un nombre 

important de fonctionnaires a été recruté provisoirement (2000-2008 recrutement de  240 agents pour 

atteindre un nombre de 728). 

Une politique de formation a été mise en place pour former ces nouveaux agents et mettre à niveau les 

anciens fonctionnaires. En parallèle à cette formation, les fonctionnaires des autorités de la 

concurrence ont bénéficié de la formation dans le cadre de l’assistance technique avec des institutions 

internationales et de certains pays notamment la France. Cette assistance a aussi permis la préparation 

des manuels de procédure et de documentations relatives aux questions de la concurrence, de la 

consommation. 

2. Culture de la concurrence 

2. Décrire les efforts fournis par l’autorité de concurrence dans les premières années pour 

promouvoir la politique de la concurrence ?  

Parmi les principaux défis rencontrés par une agence de concurrence jeune, on peut citer le 

comportement des intervenants économiques (administration, profession, consommateurs…)  habitués 

à une longue histoire d’encadrement et d’intervention de l’État. La priorité à été donc donnée, au 

cours des premières années, à la promotion de la culture de la concurrence à travers l’organisation de 

séminaires dans le but de vulgariser les concepts de concurrence, la préparation de dépliants 

expliquant le contenu de la loi, l'organisation de réunions avec la profession, les communiqués de 

presse ….  
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Ces efforts ont donné des résultats satisfaisants qui se sont matérialisés par l’augmentation des 

plaintes émanant des entreprises et des consommateurs et du nombre d’affaires portées devant le 

conseil de la concurrence sur lesquelles il s’est prononcé,  

Années 1995 2001 2003 2007 

Affaires 1 4 11 22 

 

Malgré les efforts accomplis et les résultats atteints, des difficultés persistent au niveau de la méfiance 

des entreprises qui préfèrent  passer par l’administration pour régler leur différend au lieu de porter les 

affaires devant le conseil. Cette méfiance se justifie, selon ces entreprises, par la protection de leur 

réputation commerciale au cas où, une sanction serait infligée et même  par le cout et la longueur de la 

procédure contentieuse. 

3. Conduite de cas et investigations  

Abus de domination et ententes restrictives  

Étant donné que le droit de la concurrence a introduit des restrictions à la liberté contractuelle des 

parties en interdisant des pratiques qui étaient permises, et en introduisant de nouvelles notions qui 

n’étaient pas connues, les autorités de la concurrence ont trouvé des difficultés dans la conduite de 

leurs enquêtes (opposition), pour certaines activités qui veulent rester hors champs du droit de la 

concurrence (professions libérales, les banques, les assurances …)  

Pour faire face à cette résistance, les autorités tunisiennes de la concurrence, ont dans une première 

étape, orienté leurs interventions vers un rôle pédagogique et de sensibilisation (mise en demeure) 

plutôt qu’un rôle purement répressif.  

Concentration 

Le contrôle des opérations de concentration économique a été introduit par la modification de la loi 

sur la concurrence  en1995, 4 ans après la promulgation de ladite  loi en soumettant les projets à un 

régime de notification obligatoire  lorsqu'ils remplissent l’une des conditions suivantes une part de 

30% où un chiffre d’affaire dépassant les 20 millions de dinars tunisiens. la majorité des projets qui 

ont été soumis au contrôle étaient non notifiables, vue la structure du tissu de l’économie tunisienne 

constituée de petites et moyennes entreprises dont la part du marché ne dépasse pas les 30%. 

Le contrôle des concentrations constitue un garde-fou pour les autorités de la concurrence dans le sens 

qu’il permet de veiller aux mouvements de concentration et à la structure concurrentielle du marché 

(offre, demande…) ainsi que tout comportement pouvant nuire à la concurrence. 

4. Les voies de recours  

Les décisions du Conseil de la Concurrence font l’objet d’un appel devant le tribunal administratif.  

Les juges du tribunal administratif sont souvent invités par les autorités de la concurrence pour 

assister aux différents séminaires de formation sur la concurrence. En outre le  droit de la concurrence 

a été introduit, sur demande des autorités de la concurrence, dans le programme de formation de 

l’Institut Supérieur de Magistrature pour initier les juges aux concepts de concurrence. 
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5. Ressources 

Le budget des autorités de la concurrence (la direction générale de la concurrence) est dépendant du 

budget du ministère chargé du commerce.  Ce budget n'est affecté par direction  mais ventilé selon les 

différentes missions allouées au ministère ce qui constitue une contrainte.  

En outre, les autorités de la concurrence ont manqué durant les premières années du personnel qualifié 

dans le domaine de la concurrence ce qui a nécessité un effort pour le renforcement des capacités. 

6. Indépendance 

Le système tunisien est basé sur une structure bicéphale : une autorité de jugement indépendante qui 

jouit de la personnalité morale et de l’autonomie financière et une autorité administrative qui relève 

du ministère chargé du commerce : la direction générale de la concurrence et des enquêtes 

économiques. La décision de mener des enquêtes de concurrence revient au ministre chargé du 

commerce en tant que garant de l’ordre public économique. 

7. Conclusion 

Les 5 plus importantes actions qu’on peut recommander à une jeune autorité de la concurrence pour 

assurer la réussite: 

 Mettre en place un programme de formation  pour le renforcement des capacités et assurer la 

qualification du personnel qui est un élément important pour la réussite de la politique de la 

concurrence. 

 Veiller à la crédibilité des institutions et à leur contribution à la réalisation des objectifs   

 Mise en œuvre d’une stratégie de communication pour promouvoir la politique de concurrence 

avec le concours de toutes les parties concernées (universitaires, media, consommateurs …) 

 Instaurer des relations de coopération et d’échange d’expériences avec des institutions 

homologues et des autorités de concurrence des autres pays pour bénéficier de l’expertise et du 

savoir faire. 

Citer les 5 éléments qu’une jeune autorité de concurrence doit éviter :  

 Adoption d’un système inadéquat au régime administratif et juridictionnel du pays.  

 Avantager le pouvoir répressif de l’autorité au dépend du rôle de sensibilisation et de correction. 

 Confier des missions différentes à l’autorité de la concurrence qui peuvent être parfois 

contradictoires à sa mission principale et qui peuvent provoquer des distorsions du système 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Turkey-- 

1. Countries that have been actively enforcing a competition law for a relatively short time  

1.1. Organising your agency and preparing for work  

This is a unique point in the life of a competition agency – creating a new organisation and preparing 
it to enforce a new law. Necessary tasks include recruiting senior officials and professional and 
administrative staff, obtaining office space and equipment, setting goals and priorities for the initial months 
and years, establishing internal procedures and creating regulations and guidelines implementing the new 
law.  

1. Describe how you conducted this organisational phase. What went well, and what didn’t?  

Act no 4054 on the Protection of Competition (the Turkish Competition Law-TCL) specifying 
antitrust rules and establishing the Competition Authority (TCA) was published in the Official 
Gazette on December 12th, 1994. However, the Competition Board, the decision making body of the 
TCA, could be appointed on February 27th, 1997, approximately 27 months later. 

It took another 8 months to establish the organization of the TCA to begin its operations. As the 
Competition Act envisaged an independent budget and budget resource for the TCA, establishment of 
organization was realized without facing serious problems. In particular finding a suitable office space 
as well as necessary equipment was directly dependent on financial resources.  

On the basis of the experience of the TCA, it is important to state that the competition agency should 
be designed considering the size of their economy as well as specific circumstances of the country in 
question. Effectiveness of the agency should be observed. 

Within the 8 months mentioned, not only the physical infrastructure and the organization were set up, 
but also the secondary legislation was put into force. The secondary legislation was mainly prepared 
considering the relevant legislation of the European Union. While the very first legislation was almost 
identical the EU legislation, the TCA regarded its own practice as well as specific needs of Turkey 
while designing new legislation/revising  existing legislation stock later on. While the TCA did 
receive a significant contribution from in particular academic world fro drafting as it lacked necessary 
qualified human resources during the establishment stage, with the development of its own 
professional staff, now the TCA can handle its own legislative works.  As in the case of organization 
set up, no “one size fit all” approach should be held. The legislation of other jurisdictions can be 
observed and examined. That is quite useful, and makes it easy to design a workable legislative 
framework. However, such legislation should not be exported as it is. In other words, legislation of 
other jurisdictions should be customized considering the needs of the country in question. While 
designing the legislation, the competition agency should consider some other factors such as: 

• possible work load which arise from the legislation, 

• capacity of the agency in terms of human resources and budget, 

• enforcement priorities, 

In this regard, here it is important to mention “Human Resources and Training” policy during 
organization phase. In the success of competition authorities high-quality professional staff is quite 
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important. The TCA hired the first group of professional staff a result of a very competitive 
examination process in 1997. Since then the TCA 9 groups of professional staff as of December 2008.  

As the Agency was a newly established one, a great deal of supporting staff and managers were 
transferred from other Governmental Agencies. Despite the fact that the Law envisaged hiring of 
professional staff without an examination by a transitory article within one year following taking into 
force of the Law, that never happened due to late establishment of the Agency. Actually that the 
Agency was established lately, was a chance for the Agency to build its own professional staff 
capacity based on a competition on the merit. Today TCA has a high qualified professional staff 
which is based on a process of fair hiring and training. Following the examination process (mainly 
successful graduates of well-known universities are selected), new assistant experts group is subject to 
3-4 month intensive training which covers mostly law and economics of competition. Then they work 
accompanied by senior expert staff until they are recruited as an expert. To become an expert, they 
have to prepare a thesis and defend it. The TCA provides the opportunity of following master abroad 
in particular at the select universities in US and Europe (mainly UK). Additionally, the expert staff is 
always subject to training in Turkey and abroad. 

1.2. Competition culture and competition advocacy  

Establishing a competition culture in a country new to competition enforcement – creating in the 
public awareness of and support for competition policy and the work of the competition agency – is vital to 
the success of a competition policy. In countries new to competition policy such a culture does not exist, 
and the competition agency performs an important educational role in helping to create it.  

2. Describe the efforts that your agency made in its first years in promoting a competition culture in 
your country. Did you have any measurable success? What resistance did you encounter?  

Competition advocacy has two legs. The first one is raising awareness by consumers, business society 
etc. Second one is raising awareness by other public agencies. 

With respect to mainly first leg, from the beginning, the TCA organized activities such as symposia, 
panels, conferences in order to create and develop competition culture. For instance, first international 
competition symposium of Turkey was organized in October of 1998 followed by two separate 
symposiums concerning competition law and judiciary, and competition policy and privatizations in 
1999. 

Moreover, the TCA has organized conferences on Thursdays since October of 1999 in order to reach 
and encourage works on competition law and economics. The conference themes are also published as 
books and made available to the public. 

In 2000, the TCA began to issue Competition Bulletin including decisions by the Competition Board 
and their assessments, articles on competition law and economics, and international developments.  

The TCA takes into account the limited number of resources on competition law in Turkish and 
therefore gives special importance to translation of relevant texts. 

The TCA publishes postgraduate theses on competition law and economics. 

With respect to second leg, during the very first years of the TCA, the advocacy role was not 
understood well. It is thought that only the enforcement of competition rules would be sufficient. 
However, by the time, it has been seen that the negative effects of some state measures have been 
worse than anticompetitive practices of private undertakings. Therefore the TCA has begun to 
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perceive and understand that it must have an advocacy role in eliminating the distortions arising from 
state measures. In parallel to the perception of the TCA, private undertakings have also understood the 
importance of advocacy role of the TCA in this regard. Since then, the TCA has strived for 
influencing the public institutions in order to prevent them from taking any measure which distorts 
competition in markets against either private undertakings or directly the consumers. Thus the TCA 
has provided opinions regarding draft legislative texts.  

There is no specific method used by the TCA to measure its success rate in advocacy efforts.  

However, as mentioned elsewhere, the TCA has a number of activities to raise awareness in particular 
by consumers, business community, academics, lawyers etc. Such activities covers training for 
lawyers in cooperation with Lawyer Bars, joint conferences and seminars in cooperation with 
universities and in cooperation with regional chambers of commerce. During these activities, the TCA 
has the opportunity to hear relevant stakeholders comments and opinion about its activities and 
practices. 

Additionally, the role of the TCA in privatization cases contributed its success in its advocacy efforts. 
In this regard, the opinions of the TCA in Turk Telekom privatization (incumbent operator), Turkish 
Salt Monopoly privatization, ports privatization and in some other privatization cases contributed to 
introducing more competition in the aftermath of privatization period. Furthermore, the opinion of the 
TCA contributed to flourishing of competition in domestic airline market. 

With respect to resistance, it is possible to suggest that lack of competition culture by business 
community and other public agencies constituted a significant source of resistance. In particular, due 
to low level of awareness of competition, other public agencies could easily ignore competition when 
designing their own legislation as well as executing their practices and actions. However, the TCA has 
tried to break such resistance in particular by trying to raise awareness of competition by such 
agencies.  

On the basis of the experience of the TCA, it is important to state that the two legs of competition 
advocacy mentioned above are quite important for young agencies. First of all, the consumers should 
be made an ally of competition agency and it should be ensured that consumers have a sufficient level 
of competition awareness. The business community should know that the main objective of 
competition law is not to impose fine but to protect and improve competition in the market. The 
business community should learn about the importance of competition as well as their rights and 
obligations under competition law. 

Importantly, in countries where State has an important presence in the economy as actor as well as 
regulator, the competition advocacy role of competition agencies are more important. Without a 
sufficient level of competition awareness by public agencies whose activities impact markets directly 
or indirectly, enforcement of competition rules lacks an important supporting element. As mentioned 
above, in some cases competition distortion arising from the activities of public agencies can be more 
grave than those of undertakings anticompetitive infringements. Here another relevant issue is the 
concept of neutrality. While enforcing the competition rules, there should not be any difference 
between private and public undertakings. Additionally, the State should not favour public 
undertakings against the private undertakings. In this regard the competition agencies has a special 
role and in countries where privatization and liberalization takes place, competition agencies should 
have an active competition advocacy as well as enforcement role in such processes. 
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1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements  

Prosecuting conduct investigations and cases can be difficult at first. Both the competition agency and 
the business community are unfamiliar with the legal and evidentiary standards that the law has created, 
and investigators lack important experience in developing cases of this kind. The investigation tools (fact 
gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not be 
adequate for the task. Case handling procedures may be cumbersome and inefficient.  

3. What problems did you encounter in investigating and prosecuting abuse of dominance and non-
cartel restrictive agreements in your early years, and how did you address them? What were your 
successes, and what factors can you identify that contributed to those successful outcomes?  

Regarding non-cartel restrictive agreements, compulsory notification of anti-competitive agreements 
created unnecessary workload which more or less prevented the TCA from concentrating on more 
severe anti-competitive practices. However, compulsory notification system was abandoned in 2005 
to avoid unnecessary workload. 

With respect to abuse of dominance cases, the issue of defining relevant market as well as 
determining the difference between what constitutes an abuse and what constitutes a action based on 
competition on the merit were important problems.  

On the basis of the experience of the TCA, it is important to state that the competition agencies should 
have a priority setting while dealing with anticompetitive practices considering their limited 
resources. Thus a gradualist approach in enforcement should be followed by the young competition 
agencies. If no such approach is developed, then the agency can be struck with a huge amount of 
workload. Additionally, relations with media is quite important and the gradualist approach should be 
observed in dealing with competition problems in media sector. It should be kept in mind that 
competition agency should be in close cooperation with other regulatory bodies dealing with media 
when tackling competition problems occurring in this specific sector. 

As a corollary to priority setting it is important to state that young competition agencies can develop 
certain tools as part of legislation as well as their daily practice to filter the cases considering its own 
priority. Anticompetitive practices should be dealt with by using necessary legal and economic tools. 
If such tools are not sufficiently developed, then the intervention by the competition agency might 
produce unwanted negative results. Thus, it is important to develop professional staff as well as 
necessary infrastructure. Additionally while dealing with cases international cooperation is quite 
important. For example, OECD GCF, UNCTAD and ICN provide crucially important framework via 
which different agencies can share experience. 

4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 
address them? How long did it take for your anti-cartel programme to begin to show results?  

Although in majority of on-the-spot inspections, that is dawn raids, the undertakings allowed the 
professional staff to conduct them properly, in some instances on-the-spot inspections were obstructed 
by the undertakings. Therefore, the Competition Act was amended to include a provision to enable the 
professional staff to perform on-the-spot inspections with the decision of a criminal magistrate in case 
they are hindered or likely to be hindered. Moreover, the previous fixed amount of fines applicable in 
case of obstruction of on-the-spot inspections was changed to be calculated based on annual gross 
revenue. Recently, the Competition Act was amended to enable adoption of a leniency program with 
the possibility to ensure full immunity to cooperating undertakings and their personnel which was not 
possible before the amendment. 
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1.4. Mergers  

Some countries, especially those with small economies, elect not to incorporate merger control into a 
new competition law. They conclude that it would require too many resources compared to the benefits to 
competition that could result. They may plan to begin merger control at a later time. Most countries do 
adopt merger control at the beginning, however. For some the initial phases of this programme proceed 
relatively smoothly. Others, however, encounter problems associated with inefficient review procedures, 
over-inclusive notification regimes or uncertain application of substantive rules.  

5. If your new law did not provide for merger control, have you encountered any problems because 
you don’t have this power? What are the benefits to you, if any, of not having merger control?  

6. If you have merger control, did it cause resource problems for you in your first years of operation, 
that is, requiring you to spend more resources on merger review than you thought efficient? If so, 
what did you do about it? If not, how did you avoid this problem? 7. If you have merger control, was 
it an important and useful part of your agency’s activity in its early years? What were your successes 
in implementing your merger control programme? Your problems?  

The Turkish Competition Act incorporates a merger control system in Turkey. Considering the 
workload and human resources capacity, it is possible to argue that the TCA has not faced such 
problems during first years. However, our recent practice in merger review has become a bit 
cumbersome due to low notification thresholds as well as so-called ancillary restraint issues. 
Considering these problems, the TCA revises its merger control system. 

7. If you have merger control, was it an important and useful part of your agency’s activity in its early 
years?  What were your successes in implementing your merger control programme?  Your 
problems?   

Merger control has become an important part of the practice of the TCA. It played a crucial role in 
particular with respect to privatization process in Turkey.  

On the basis of the experience of the TCA, it is important to state that mergers should be evaluated by 
setting certain thresholds. And the competition agency should mainly focus on serious mergers that 
have wider effects. Trivial merger cases should be subject to certain fast-track methods. 

1.5. Judicial appeals  

In most countries decisions of the competition agency can be appealed to the courts. Judicial systems 
vary across countries. In some, competition cases are appealed, at least in the first instance, to a court 
having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 
cases. In others, competition cases are heard by courts of general jurisdiction. While in some countries the 
judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 
major impediment to the efficient and effective enforcement of the competition law. Judges may be 
unfamiliar with the principles of competition analysis. The competition agency may find itself losing an 
unacceptable number of its cases in court. The judicial process may take much too long, effectively 
frustrating enforcement of the law.  

8. Can decisions of your agency be appealed to the courts? If so, have you been satisfied with your 
rate of success in court cases? With the amount of time that it takes for cases that reach the courts to 
be finally decided? If you have encountered problems, what are the reasons for them, in your 
opinion? To the extent that you have experienced success, what factors contributed to it?  
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Decisions of the Competition Board are subject to appeal before the Council of State, the supreme 
administrative court. As to rate of success, it should be mentioned that a significant amount of final 
decisions taken following an investigation procedure has been annulled by the Council of State on 
procedural grounds. The Council of State considered that existence of a member of the Competition 
Board both at the investigation stage as a member of the investigation team, and during the decision 
making meeting of the Competition Board violated the principle of neutrality. Following such 
decisions by the Council of State, the Competition Act was amended in 2005 to remove participation 
of the Competition Board members in the investigation teams. Following the amendment, the 
Competition Board began to reassess the files and take the decisions accordingly.  

As to amount of time required for the courts to finalize the decisions, it was seen that it took time for 
the Council of State to conclude the cases. Therefore, the Competition Act was amended in 2003 to 
include a provision regulating that appealing against decisions of the Competition Board would not 
cease the implementation of decisions, and the follow up and collection of administrative fines. 
Moreover, a special chamber was created within the Council of State in 2005 responsible to handle 
anti-trust cases. However, it should be mentioned that the chamber does not exclusively deal with 
only anti-trust cases.  

On the basis of the experience of the TCA, it is important to state that if possible there should be 
specialized courts to deal with appeals of decisions of competition agency. Additionally the training 
of judges is quite important. In this regard, first of all law departments of universities should introduce 
courses on different aspects of competition law and policy. Additionally the Ministry of Justice should 
envisage an inclusion of courses for the training program of judges. 

9. Did your agency develop a programme for interacting with judges and helping them to become 
familiar with competition analysis? If so, please briefly describe.  

No. 

1.6. Resources  

Every competition agency encounters budget problems. A new competition agency may be especially 
vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 
agency’s mission.  

10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 
activities? Did it have resources to grow in subsequent years? If you felt that your budget was 
inadequate what strategies did you employ to try to increase it?  

The TCA has adequate resources.  

A competition agency should be independent as much as possible from other parts of government and 
from special interests, whether in terms of budget, management or law enforcement. 

1.7. Independence  

A competition agency should be independent as much as possible from other parts of government and 
from special interests, whether in terms of budget, management or law enforcement.  

11. As a new agency, did you feel that you had sufficient independence? If not, what were the reasons, 
in your opinion, and what did you do about it?  
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The Competition Act overtly says that the TCA has administrative and financial autonomy and is 
independent in fulfilling its duties. Moreover, according to the Competition Act, no organ, authority 
and person may give commands and orders to influence the final decision of the Competition 
Authority. 

1.8. Conclusion  

12. State (a) the five most important actions that you would recommend to a new competition agency 
to ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid.  

a) 1 – adequate independence 2- No “one size fit all” approach while designing organization and 
drafting legislation 3 – adequate financial resources and qualified professional staff  and adequate 
enforcement powers and tools to deal with and deter anti-competitive conduct 4 – transparency and 
consistency of the decisions and gradual enforcement 5 – focus on building competition culture 

b) 1 – ambiguous legislation 2 – inconsistent decisions 3 – overenthusiastic application of 
legislation, and extreme workload if no gradual enforcement 4 – inadequate advocacy powers 5 – 
overlapping competence with regulatory agencies   
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Ukraine-- 

1. Organisation of the department and preparation for work 

1. Forming of a body in Ukraine for protection of economic competition was first provided for by 

the Law of Ukraine «On limitation of monopolism and protection against unfair competition in business» 

adopted on February 18, 1992. Practical work of the Antimonopoly Committee started in October of the 

same year, upon appointment of the Chairman of the Committee. 

2. The organisational plan of the first year of the Committee’s operation was: 

 formation of the system of bodies of the Antimonopoly Committee; 

 optimisation of their structure and establishment of interaction between them; 

 strengthening of the staff potential and material and technical basis. 

3. Operation of the Antimonopoly Committee as a collegial body started upon adoption of the Law 

of Ukraine «On the Antimonopoly Committee of Ukraine» on November 26, 1993 and appointment in the 

following month of the first membership of the Committee consisting of 9 state officials. Upon appearance 

of territorial bodies of the Committee in 1994-1995 in all regions, Kyiv and Sevastopol, development of 

the system of the Committee’s bodies was mostly completed. 

4. Staff selection both for the central body and for territorial units was performed only on a contest 

basis.  

5. The specific feature of the Committee’s operation at the development stage covering 1994-1996 

was the fact that along with the ordinary law enforcement operation characteristic of the competition 

protection bodies, the Committee actively worked at performance of large-scale demonopolisation of 

economy, and provided creation of Ukraine’s brand-new regulatory and methodic basis for competition 

development and protection.  

6. In particular, the Committee initiated and mainly developed the State Program for 

Demonopolisation of economy and competition development for 1993-1995 approved by Verkhovna Rada 

of Ukraine on December 21, 1993. The Committee developed the new wording of the Law of Ukraine «On 

limitation of monopolism and non-admission of unfair competition in business », the Law of Ukraine «On 

protection against unfair competition» adopted on June 7, 1996, a number of regulatory documents 

providing control of compliance with the antimonopoly requirements in the course of privatisation, at the 

time of making decisions by governmental and management bodies, formed the basis for organisational 

and legal mechanisms for prevention of monopolisation of product markets in the course of economic 

concentration. 
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7. At the beginning of its operation, the Committee as a newly formed competition body faced 

problems related to: 

 general crisis condition of economy, attempts of the government to stabilise the situation by way 

of applying administrative measures; 

 psychological unreadiness of people to perceive and understand the laws of market economy. 

Both producers and customers were almost unaware of the requirements of the antimonopoly 

legislation. In some cases, on the part of branch ministries and departments, regional 

governmental bodies, some misunderstanding was observed in respect of demonopolisation and 

its tasks; 

 insufficient regulatory and methodic base, duration of adoption of regulatory documents, and 

absence of an opportunity to perform extremely necessary scientific research because of the lack 

of finance. 

2. Competition culture and competition advocacy 

8. One of the main tasks of the Committee is promotion of competition policy in society in general. 

Immediately upon creation of the Committee, substantial attention was paid to informing of public about 

the Committee's activity, in particular during the first year of its work, more than 90 examples of different 

aspects of the antimonopoly law application were published in mass media. Next year, the quantity of 

public informing events increased almost six times. In a year more, the number of thematic publications 

exceeded 500, the Committee employees were involved in putting on air of about 250 radio programs, 

performance of almost 200 press conferences and meetings of different levels. Particular attention was paid 

to coverage of the cases of antimonopoly law breaches, which directly affect not only the interests of 

entrepreneurs, but almost every consumer. 

9. Later, a number of programs for improvement of public awareness and understanding was 

developed. The contacts with business, administrative and science circles became one of the most 

important forms of competition protection. The Committee representatives took part in conferences, 

meetings and round-table discussions with professional groups including large professional organisations, 

as well as smaller industry groups of manufactures and traders. 

10. At the present stage of operation, the Committee also applies such methods as holding seminars 

for lawyers of the private sector, for example, on matters of submitting applications for concentration 

permits or procedure of examination of applications on violation of economic competition. In addition, the 

Committee employees are engaged as lecturers of in educational establishments, take part in university 

seminars. 

11. At the time of the Committee’s implementation of events on formation of competitive culture and 

increasing the competitive consciousness, the problems related to psychological unreadiness of people to 

perceive and understand the market economy and the need of competition first of all, were considerable. 

Both producers and consumers were insufficiently aware of the requirements of the antimonopoly 

legislation. On the part of directors of enterprises, unwillingness to work in the conditions of competition 

was observed. On the part of branch ministries and departments, regional governmental bodies some 

misunderstanding of the need of demonopolisation and its tasks was observed. 
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3. Examination of cases and investigation – abuse of monopoly position and limiting agreements 

12. In early years of the Committee’s operation, the main problems in the course of investigation and 

punishment for violations on abuse of the monopoly position and non-punishing limiting agreements were 

as follows: 

 lack of employees’ experience; 

 absence of proper information, which would allow to determine the markets, to perform due level 

analysis of market behaviour of business entities, economic rationale for specific acts of 

defendants. 

13. One of the considerable problems in the course of investigating abuses of the monopoly position 

was the fact that considerable number of markets, in which violations occurred were the markets, in which 

prices and tariffs were regulated by the state. 

14. In this connection, the following issues arose: 

 the problem of opportunity and limits for application of competition legislation in the area of 

regulated prices and tariffs; 

 the matter of division of powers between the Antimonopoly Committee and bodies for the state 

price discipline control and bodies performing regulation of the relevant branches. 

15. Based on the results of practical work, specific schemes of powers distribution in this area were 

developed, in particular, a competitive body focused on cases, when regulation did not provide 

establishment of fixed price, or did not determine the structure of expenses, and bodies for the state price 

discipline control focused on the area of application of state fixed prices. 

16. Receipt of information required for determination of markets and status of business entities in 

such markets contributed to establishment of cooperation with non-governmental consulting and marketing 

companies, whose network started developing in Ukraine in the mid-90-s. 

17. In respect of sanctions, the problem was that before 1995, penalty sanctions provided for by 

legislation were extremely inconsiderable and could not have serious impact on behaviour of offenders. 

18. Another problem at the initial stage of operation was the Committee’s insufficient readiness to 

protect its decisions in the course of their contesting in court. 

19. In order to solve these problems, since 1995, penalties were considerably increased, and their 

amounts were set as percentage of offenders’ proceeds. 

20. The Committee also introduced regular and systematic work on explaining to judges of the 

provisions and specific features of applying the competition legislation and, at the same time, taking into 

consideration judges’ approaches in own law enforcement practices. 

21. The main difficulty in the course of examination of cases on horizontal approved actions (cartels) 

has been absence of powers for receipt of direct evidence of anti-competitive collusions. At the same time, 

law enforcement authorities usually have had no experience of analysis of economic categories evidencing 

of availability of such collusions, and consequently, pay no attention to their marks.  
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22. In this connection, the Committee’s bodies paid the main attention to improvement of the means 

of economic analysis of detecting horizontal anti-competitive collusions. 

23. We should note that within the second year of its operation, the quantity indicator of violations 

suppressed by the Committee grew by almost 6 times compared to the first year of its operation and 

reached the level of over 1,000 violations a year. 

24. The number of violations of the competitive legislation suppressed by the Committee to the first 

years of its operation is specified in the table below. 

Violations 
Years 

1994 1995 1996 

Total violations suppressed: 174 1,042 1,032 

Including, by violation types:    

Abuse of monopoly position 53 150 380 

Unfair competition 63 79 212 

Unlawful agreements 9 31 21 

Discrimination of enterprises by governmental and management 
bodies 

49 139 86 

Unfair advertisement - 557 184 

Other violations - 86 149 

 

4. Merger 

25. The Antimonopoly Committee is given legal powers of merger control. 

26. Such powers were determined first and foremost by the Law of Ukraine «On limitation of and 

non-admission of unfair competition in business» No. 2132-XII dd. February 18, 1992. 

27. Presently, legal basis of concentration control is determined by the Law of Ukraine «On 

protection of economic competition» No. 2210-III dd. January 11, 2001. Upon taking effect by this Law, 

the aforesaid Law No. 2132-XII became null and void. 

28. However, at the first stage of applying the competition legislation, the Committee’s function of 

merger control was to considerable extent declarative. In particular, it provided for no obligation of 

participants of specific transactions to apply to the Committee for receipt of preliminary permit. In this 

connection, the Committee had almost no opportunity to actually influence the market concentration 

processes. 

29. To solve this problem, by initiative of the Committee, the Cabinet of Ministers of Ukraine 

adopted Resolution No. 765 dd. November 11, 1994 «On implementation of the mechanism for prevention 

of product markets monopolisation». Adoption of this resolution allowed implementation of an efficient 

merger control mechanism. 
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30. Presently, the problem in concentration control is that the sphere of control often faces 

considerable number of cases, which actually do not and cannot influence the condition of competition in 

product markets. 

31. To solve this problem, the Committee developed suggestions on increase of threshold values. 

When they are achieved, business entities shall apply for preliminary permit for concentration. 

32. Initial stage of the Committee’s operation to the extent of merger control was actually 

characterised by no specific problems on lack of resources, excluding general organisational problems in 

the first years of the Committee’s operation, such as insufficient material and technical support. 

33. However, one of the notable aspects requiring additional resources from the Committee were 

cases, when the Committee had to initiate revision of resolutions made by individual central executive 

bodies in respect of merger, without compliance with the antimonopoly requirements. 

34. In general, in 1995, with support of the Committee’s initiatives by Verkhovna Rada of Ukraine, 

President and Government of Ukraine, taking legal and institutional measures in Ukraine allowed 

formation of the integral mechanism of governmental control of economic concentration. 

35. This resulted in the fact that any large-scale economic concentration having serious influence on 

competition requires consent of the Committee’s bodies. In addition, the Committee received reliable 

powers, in case of non-performance of the set procedure of getting a concentration permit, to restore the 

initial status, if competition was violated. 

5. Judicial contestation of resolutions 

36. Resolutions of the Committee as of any other governmental body of Ukraine may be contested in 

a judicial proceeding. Presently, resolutions of the Committee are contested in courts of business 

jurisdiction.  

37. The Committee is generally satisfied with the results and rapidness of cases examination by 

business courts. Only in individual cases, judicial proceedings were dragged on due to complicated nature 

of cases and large scope of evidentiary basis or abuses of procedure rights by the other side. 

38. The Committee pays considerable attention to cooperation with judges of business courts. Any 

suitable opportunity is used by the Committee for discussing with judges the matters related to application 

of competition legislation. In particular, judges specialised in the matters related to competition are often 

invited to seminars organised by the Committee. 

6. Resources 

39. Funds allocated for maintenance of the Antimonopoly Committee bodies are economised and 

used as intended, however, their scope would be insufficient even for organisation existing for a long time 

and having the relevant material and technical base, let alone a department just being formed. For this 

reason, at the first stage of the Committee’s operation, even minimal required conditions for performance 

of obligations by employees of the Committee and its territorial units were impossible to be created. 

At the present stage of the Committee’s operation, expenses offered by it are not usually covered in the full 

scope of funds of the general fund of the state budget. 

40. To comply with the required scope of expenses, the Antimonopoly Committee provides rationale 

for allocation of additional budget funds and cooperates in this regard with the Ministry of Finance of 

Ukraine, the Budget Committee of Verkhovna Rada of Ukraine. 



 DAF/COMP/GF/WD(2008)53 

41. Within the recent years, limit scope of expenses for improvement of material and technical basis, 

creation of information and analytic systems have increased. 

42. In addition, within the recent 8 years, to cover deficit of funds of the general fund assigned for 

performance of the events planned by the Committee, the Committee shall additionally use funds of the 

special fund of the state budget received on treasury accounts of the Committee as own revenue. 

7. Independence 

43. From the legal point of view, the Committee has sufficient level of independence from other 

governmental organisations, large business groups etc.  

44. However, lack of budget finance is an essential factor, and dependence on it may negatively 

influence the Committee’s operation. Though such dependence characteristic of any budget organisation. 

8. Conclusion 

45. For successful start of operation, new competition departments shall be suggested: 

 to take the following measures: 

 to prepare national competition legislation taking into consideration the best and the newest 

experience of leading countries in implementation of competition legislation; 

 to perform active operation on popularisation of competition culture and increasing 

competition consciousness in the country; 

 to establish partner relations with other governmental bodies; 

 to take care of the proper level of material and staff support of the department; 

 to allow no mistakes: 

 in the course of implementing new legislation, to consider specific features of the country’s 

economic condition, which may be omitted in the pattern competition legislation; 

 to avoid undertaking by the competition department of functions and powers not 

characteristic of it. 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--United States-- 

1. Introduction 

1. The United States Federal Trade Commission and the Antitrust Division of the Department of 

Justice have provided technical assistance to newer competition agencies for nearly 20 years.  These efforts 

have been described elsewhere and will not be repeated here in great detail.
1
  Among other things, FTC and 

DOJ have placed long-term advisors in a number of newer agencies, and have been privileged to have a 

detached “front row” seat from which to observe both the successes and pitfalls of other newer agencies.  

The following observations reflect that experience along with our own experience in the United States.
2
 

2. Most Important Actions Recommended to a New Competition Agency 

 Ensure that Agency Decisions are Informed by Sound Economics and Law 

Because effective competition policy by its nature fuses law and economics, a new agency should 

develop an effective organisational structure that ensures that sound legal and economic 

principles underlie the priority-setting process, the decisions to open and commit significant 

resources to an investigation, and the outcome of any case.   

Resources should be reserved for those cases where there is some likelihood that, absent 

intervention by the competition agency, consumer welfare and/or economic efficiency will be 

harmed by the conduct in question.  Economists are trained to assess questions regarding the 

impact of conduct on consumer welfare or efficiency; without their input, there is a risk that 

enforcement will not be effective.
3
  Lawyers, on the other hand, are trained to consider whether 

sufficient evidence exists to prove the existence of a violation, how a case may be built that will 

withstand review by an independent tribunal or court, and whether due process and procedural 

rules have been observed.  Without their input, there is again a risk that enforcement will prove 

ineffective.  An organisational structure that brings both legal and economic disciplines into the 

decision-making process at an early stage is thus critical. 

 Develop a Positive Enforcement Agenda Tied to the Economy’s Issues 

While useful lessons can be learned from the experience of other jurisdictions, every economy is 

unique.  Gathering an informed understanding of the barriers to a well-functioning competitive 

economy, recognising where a competition agency can make a difference in addressing them, and 

developing a strategy for action should be an early investment by any agency.  While some 

problems may be obvious – an agency in an economy that has been dominated by state-owned 

                                                      
1
 See, “U.S. Federal Trade Commission’s And Department of Justice’s Experience With Technical Assistance For 

The Effective Application of Competition Laws” (2008), available at http://www.ftc.gov/oia/wkshp/docs/exp.pdf.  

That document is an updated version of a 2002 submission to the Global Forum on Competition, 

CCNM/GF/COMP/WD(2002)20, available at http://www.oecd.org/dataoecd/37/61/1833990.pdf. 
2
 This submission draws heavily on an article by FTC Chairman William E. Kovacic, Institutional Foundations for 

Economic Legal Reform in Transition Economies:  The Case of Competition Policy and Antitrust Enforcement, 77 

Chicago-Kent L.Rev. 265 (2002), available at http://www.ftc.gov/speeches/kovacic/2002institution.pdf. 

3
 A recent article by the former chief economists of two major agencies examines possible ways of doing this.  See L. 

Froeb, P. Pautler, and L. Roller, The Economics of Organizing Economists, Vanderbilt Law and Economics Research 

Paper No. 08-18, available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1155237. 

http://www.ftc.gov/oia/wkshp/docs/exp.pdf
http://www.oecd.org/dataoecd/37/61/1833990.pdf
http://www.ftc.gov/speeches/kovacic/2002institution.pdf
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1155237##
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1155237##
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1155237
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enterprises may not need a detailed study to understand that monopolistic practices by those 

entities may be a problem – a full understanding of the issues may require more study.  

Developing the capacity for what has been termed “competition policy research and 

development” can be beneficial.
4
  While a new agency may not initially have the in-house 

capacity for this kind of research, it can achieve the same ends through alliances with academics 

or other researchers. 

The strategy that results from this understanding can encompass a number of tools.  An effective 

competition advocacy program is essential.  Such a program can be effective in addressing 

anticompetitive policies put in place by other government actors.  Educating consumers as to how 

choice can best be exercised in a competitive market, and businesses as to compliance, may also 

play important roles, along with traditional law enforcement.  It is important to effectively 

communicate the enforcement agenda to the line enforcement staff.  Otherwise, the cases that 

work their way up through the decision chain will bear no clear relationship to the agenda.  The 

key point is to develop an enforcement strategy that is targeted to the issues identified. 

 Set Priorities Carefully Before Pursuing Cases  

A new agency will be faced with many competing demands, and not all cases will present useful 

opportunities to advance the agency’s agenda.  An agency should develop a process to screen 

cases at an early stage in order to ensure that the cases that move forward are economically and 

legally sound and consistent with the agency’s broader enforcement agenda.  Experience in 

agencies at all levels of development has shown that it can be difficult to close down a weak case 

once significant resources have been put into it. 

Implementation of an enforcement agenda should focus on picking the right mix of initial cases.  

To build credibility, the agency should focus initially on cases that will be understood by the 

public and that it can win.  Local cartel cases can be a good place to start.  Peru’s INDECOPI, for 

example, began with cartels in the bread and chicken industries, and more recently, El Salvador 

did likewise with flour.  Cases that rely on application of complex economic tools or theories of 

competitive harm that are not widely accepted, on the other hand, are best saved until the agency 

has gained experience and credibility. 

 Development of a Broader Culture of Competition Must Be a High Priority  

Even in the most developed economies, the mission of a competition agency is not well 

understood, either by the public or by other public institutions whose work can also affect the 

competitive environment.  Because a competition agency is not typically endowed with the 

power to impose its will on other institutions, it is important that attention be paid to the broader 

constituency if political support and legitimacy for the competition agency’s goals are to be 

realised.  While there is no “best” way to do this, in the long run, the source of a competition 

authority’s power is the strength of ideas.  Consequently, conveying those ideas in an accessible 

and compelling way is critical: 

 Consumers may not understand why cartels are bad, but they can understand that competition 

benefits consumers through lower prices, better quality, and greater choices.   

                                                      
4
 W. Kovacic, Achieving Better Practices in the Design of Competition Policy Institutions, Remarks before the Seoul 

Competition Forum 2004 (April 20, 2004), available at 

http://www.ftc.gov/speeches/other/040420comppolicyinst.pdf. 

http://www.ftc.gov/speeches/other/040420comppolicyinst.pdf
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 Businesses may not wish to compete in markets where they had previously been guaranteed 

monopolies, but may understand that a more competitive environment will make them better 

able to compete in global markets.   

 Regulators may be unwilling to abandon long-held ideas about regulation, but may be more 

sympathetic once they understand how certain regulations actually increase price and 

decrease incentives for quality.   

The message that competition is good for consumers will likely threaten vested incumbents, so it 

is likely to attract controversy.  However, if an agency cannot make a compelling and 

understandable case for its actions, its power will be eroded in the long run.  This will be 

especially true when the agency must act in a way that is politically unpopular, such as by 

clearing a merger that may result in short-term job losses. 

 Recognise Your Natural Allies and Build Effective Partnerships with Them 

As noted above, sound competition policy may challenge vested interests.  Opening markets to 

competition, by advocating for reduced tariffs or breaking up domestic cartels, for example, will 

threaten incumbents.  While opponents to an active competition agency will not be in short 

supply, there are natural allies who share a common understanding or interest with the 

competition agency, and linkages with those groups should be sought out and developed. 

Consumer advocacy groups, especially those that have developed an understanding of the 

economics of consumer protection, are often enthusiastic advocates of sound competition policy.  

Business groups that attract new and innovative entrepreneurs have interests aligned with the 

agency.  Academics and journalists who have spoken out in favor of sound competition and 

regulatory policies may be sought out as well.  The media is another important potential ally.  A 

capable media relations operation is essential.   

 Be Transparent 

An agency needs to be transparent at all stages of its decision-making processes, and should 

explain its decisions and processes in clear and understandable language.  Otherwise it will risk 

being perceived as arbitrary, which will ultimately cost it political support and undermine its 

legitimacy as a source of economic expertise and guidance. 

This includes explaining the agency’s procedures and areas of concern to firms that interact with 

it in individual cases, as well as explaining the basis for its decisions with reasoned opinions.  

Guidelines can be a useful way to clarify and communicate policy, although it is probably better 

to either develop significant enforcement experience before doing so or to revisit and revise them 

with the benefit of experience.  While this kind of transparency is important to agencies at all 

levels of development, it may be especially important for a new agency where counsel and 

businesses have little or no understanding of competition law.  Decisions and processes can 

easily be publicised through a transparent and accessible Internet site. 

 Hire the Right People and Find Ways to Keep Them 

The application of a competition law requires a range of different skills.  Because it is an 

inherently predictive exercise, requiring assessment of the future economic consequences of 

existing facts, the skill sets of lawyers and economists are indispensable (although engineers, 

accountants, and public administrators can be excellent investigators and managers and can 
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perform specialised roles).  Lawyers should have a strong grounding in economics and should 

understand how, in their legal system, to interpret a law in a manner consistent with its 

underlying economic purpose.  Economists should have backgrounds in industrial organisation 

microeconomics, ideally at the PhD-level. 

Unfortunately, individuals with this kind of training and experience tend to be in great demand, 

especially from the private sector.  The agency’s budget and/or applicable requirements to adhere 

to general government salary schedules can result in pay levels that are too low to attract and 

retain such individuals.  Consequently, addressing this problem may require urgent attention.  A 

successful strategy may include a combination of maintaining a professional work environment, 

obtaining approval for a budget to pay professionals at a competitive rate, and ensuring that the 

work assignments are sufficiently interesting and challenging so as to retain qualified staff even if 

they are paid somewhat less than they could attract in the private sector. 

 Recognise that Capacity Building is a Long-Term Endeavour 

Building capacity to enforce a competition law, typically through a carefully designed program of 

technical assistance, is a long-term endeavour.  It takes many years for officials of developed 

competition agencies, who have the benefit of experienced colleagues to learn from, to develop 

these skills.
5
  It will take at least as long for officials of new agencies to do likewise.  

Consequently, a new agency should seek out technical assistance that focuses on its long-term 

needs, and does not rely solely on short-term interventions or those dictated without adequate 

consideration of the real needs of the agency.  While short-term interventions are appropriate in 

certain circumstances, such as during an agency’s early days or in response to particular 

identified problems, they should ideally be employed as a discrete component of a longer-term 

strategy.  For agencies with sufficient absorptive capacity, consideration should be given to the 

use of long-term advisors from a more experienced competition agency.
6
 

At the same time, agencies should not become over-reliant on external capacity building 

programs.  Sustained capacity growth will require the development of an internal training 

program that will instil the knowledge gained from both foreign experts and domestic experience 

long after the foreign experts have departed. 

 Ensure that the Agency has Adequate Investigatory Tools and that Sanctions Available are 

Sufficient to Deter Violations of the Law 

An agency that does not have the power to obtain the information and evidence needed to 

evaluate markets and bring enforcement actions will not be able to achieve its mission of 

promoting competition.  Investigatory tools must be backed by sanctions for failure to comply 

with information requests and conduct that obstructs the agency’s efforts.  The antitrust law must 

also provide penalties for violations of the law that have a sufficient deterrent effect on economic 

                                                      
5
 See International Competition Network, Findings Related to Technical Assistance for Newer Competition Agencies 

(May 2007), available at 

http://www.internationalcompetitionnetwork.org/media/library/conference_6th_moscow_2007/9FindingsrelatedtoTec

hnicalAssistanceforNewerCompetitionAgencies.pdf. 

6
 See generally, Simon Evenett, The Effectiveness of Technical Assistance, Socioeconomic Development, and The 

Absorptive Capacity of Competition Authorities (2006), available at 

http://www.internationalcompetitionnetwork.org/media/library/conference_5th_capetown_2006/EvenettTAEffectiven

essPaper041006.pdf. 

http://www.internationalcompetitionnetwork.org/media/library/conference_6th_moscow_2007/9FindingsrelatedtoTechnicalAssistanceforNewerCompetitionAgencies.pdf
http://www.internationalcompetitionnetwork.org/media/library/conference_6th_moscow_2007/9FindingsrelatedtoTechnicalAssistanceforNewerCompetitionAgencies.pdf
http://www.internationalcompetitionnetwork.org/media/library/conference_5th_capetown_2006/EvenettTAEffectivenessPaper041006.pdf
http://www.internationalcompetitionnetwork.org/media/library/conference_5th_capetown_2006/EvenettTAEffectivenessPaper041006.pdf
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agents; otherwise the penalties will be treated merely as a cost of business and the law will have 

little effect. 

3. Pitfalls that a New Agency Should Avoid 

 Make Sure the Agency’s Agenda Remains Focused on Its Overall Strategic Objectives 

Some agencies have allowed their agendas to be sidetracked by external stimuli.  It is all too easy 

for an agency’s day to be filled by processing an ever-growing pile of merger notifications, 

requests to authorise agreements among enterprises,
7
 or complaints lodged by competitors, at the 

expense of higher-priority items and its overall strategic plan.   

The latter point requires some explanation.  Bad cases routinely appear on a competition 

agency’s doorstep, and often arise in the form of competitor complaints.  Inefficient competitors 

frequently try to use competition law to curb vigorous competition by more efficient competitors.  

For this reason, the proverbial “squeaky wheel” is not necessarily the best place to “apply the 

grease.”  The temptation that competitor complaints present, particularly in agencies with very 

limited resources, has to be avoided by understanding the potential problems that such complaints 

present, having sufficient analytic skills within the agency, and bringing those skills to bear on 

such complaints at an early enough stage to enable hard, critical questions to be asked so that the 

good cases can be separated from the bad.  Otherwise, the dangerous path of least resistance may 

be to spend too much time on competitor complaints to the detriment of more important cases. 

In a jurisdiction with a merger control regime, resources must be expended responding to time-

sensitive merger notifications, but it is important to reserve adequate resources for seeking out 

and addressing the real problems in the economy. 

 Do Not Try To Use Competition Law To Fix All Of Society’s Ills   

In an economy in transition, it is common for competition agencies to receive complaints that are 

unrelated to the competition law simply because there is nobody else to take the complaint.  An 

agency should if possible seek to avoid assuming the role of a sectoral regulator, as its resources 

are likely to be overwhelmed and it usually will not have the necessary expertise to address terms 

of access and quality of service issues.  An agency should also decline to take on other non-

competition responsibilities, such as resolving contract disputes or protecting inefficient domestic 

incumbents from takeover by foreign firms. 

 Do Not Focus on Monetary Sanctions to the Exclusion of Remedies that Will Improve 

Competition 

Some agencies develop an excessive focus on a single measure of success:  monetary fines.  If 

the real objective is to restore competition to a market from which it has been eliminated by 

anticompetitive conduct, then remedies that are likely to restore competition are more important 

than fines.  While structural or behavioural remedies are more difficult to devise and implement, 

they are more likely to achieve the agency’s true objectives.  Indeed, when a firm is benefitting 

from an anticompetitive course of action, it may well view a monetary fine as a cost of doing 

business that it is more than willing to pay. 

                                                      
7
 This commonly took place in countries whose laws were inspired by the earlier implementation of Article 81 of the 

Treaty of Rome and which were deluged with requests for individual exemptions. 
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 Do Not Ignore Other Institutions 

A competition agency cannot function in a vacuum.  Its decisions must typically be reviewed in 

the courts.  It seeks political support, legislative mandates, and financing from the legislature.  It 

may seek to persuade regulators and local officials to adopt regulations that support the 

functioning of a competitive market.  Yet those judges, legislators, and officials may not share 

the same view of competition as the agency.  If an effective strategy is not adopted to educate and 

address the views and understanding of these groups, the agency’s work is not likely to be 

advanced effectively. 
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QUESTIONNAIRE ON THE CHALLENGES FACING YOUNG COMPETITION AUTHORITIES 

--Zambia-- 

1. Countries that have been actively enforcing a competition law for a relatively short time  

1.1. Organising your agency and preparing for work  

This is a unique point in the life of a competition agency – creating a new organisation and preparing 

it to enforce a new law. Necessary tasks include recruiting senior officials and professional and 

administrative staff, obtaining office space and equipment, setting goals and priorities for the initial 

months and years, establishing internal procedures and creating regulations and guidelines implementing 

the new law.  

1. Describe how you conducted this organisational phase. What went well, and what didn’t?  

The Competition and Fair Trading Act in Zambia was passed in 1994 but the Zambia Competition 

Commission was only established three years later in 1997. The delay in the establishment was 

mainly due to little appreciation of the competition law. Emphasis at the time was placed on 

liberalising the economy and competition law and policy was not seen as major component in the 

liberal market.  

Through advocacy and lobbying by the Ministry of Commerce, Trade and Industry and the task force 

set up to ensure that the Competition authority was established a Board of Commissioners was 

appointed in November 2006 and six months later the Executive Director was appointed. There after 

three other senior staff were appointed.  

The management of the Commission embarked on establishing the organisational structure, finding 

offices for the authority and also setting up procedures for the authority. The budget allocation in the 

first five years was inadequate to increase the work force or train the officers of the authority. Thus 

the Commission suffered from under funding, under staffing, lack adequate equipment and lacked 

capacity to effect training programmes. Procedures for the new Act were established but regulations 

of the Act were not. 

1.2. Competition culture and competition advocacy  

Establishing a competition culture in a country new to competition enforcement – creating in the 

public awareness of and support for competition policy and the work of the competition agency – is vital to 

the success of a competition policy. In countries new to competition policy such a culture does not exist, 

and the competition agency performs an important educational role in helping to create it.  

2. Describe the efforts that your agency made in its first years in promoting a competition culture in 

your country. Did you have any measurable success? What resistance did you encounter?  

Establishing a competition culture in a country new to competition enforcement is key to ensuring the 

effectiveness of a competition law. It was difficult to inculcate a culture of competition in the 

economy generally in Zambia and even today a lot still remains to be done. Initially most parties to 

commerce did not appreciate the application of a competition law and conducted business in a manner 

that amounted to the infraction of this law.  

In order to address this situation, the Commission embarked on activities of sensitising the business 

communities the operation of the law from 1999 (two years after establishment). Activities included 
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radio programmes, seminars, workshops and other similar activities. The Commission held annual 

competition and consumer workshops in collaboration with UNCTAD in order to educate and 

sensitise Government, private sector and consumers on the competition. The Commission further used 

the media to publicise its activities. The Commission participated and has continued to participate in 

annual trade fairs and trade shows. The Commission made advisory opinions to certain Government 

policies and actions. The Commission also ensured that they participated in review of existing 

legislation and also participated in the establishing new laws. The Commission further has continued 

to participate on a number of Government working groups on trade, regional integration and 

investment.  

Furthermore, the Commission produced a number of publications, including annual reports, on 

competition matters and consumer issues which it freely distributes to the private sector, Government 

and general public. The annual report is presented to Parliament. The Commission also has embarked 

on a programme of visiting higher institutions of learning making presentations on the role of the 

Commission.  

There has been measurable success in that the number of people reporting mergers and acquisitions 

has increased and most people have become aware of the law as evidenced from the steady but 

increased number of anti-competitive cases that are reported to the Commission.   

1.3. Conduct cases and investigations – abuse of dominance and restrictive agreements  

Prosecuting conduct investigations and cases can be difficult at first. Both the competition agency and 

the business community are unfamiliar with the legal and evidentiary standards that the law has created, 

and investigators lack important experience in developing cases of this kind. The investigation tools (fact 

gathering) and sanctioning powers (fines and remedial orders) provided by the new law may not be 

adequate for the task. Case handling procedures may be cumbersome and inefficient.  

3. What problems did you encounter in investigating and prosecuting abuse of dominance and non-

cartel restrictive agreements in your early years, and how did you address them? What were your 

successes, and what factors can you identify that contributed to those successful outcomes?  

In the early years, of the existence of the law, anti-competitive practices were rampant as monopolies 

and firms with market power were very common in the Zambian economy. The Commission used 

advocacy to resolve the early cases, which method was effective. Where establishing evidence was 

needed, the Commission used common law provisions to establish evidence procedures as opposed to 

statute. This is still the case. In terms of imposing fines, the Board of Commissioners which is the 

decision making body of the commission has no power did not have the power to do so and the status 

quo has continued. Nevertheless, fines can be imposed by the Courts of Law.  

The Commission identified cases of abuse of dominance in the poultry sector in 1999 but no 

prosecution was carried out at the time due to lack of funds and staff. A lot remains to be done as 

there has only been one case, which the Commission has prosecuted (in 2005) and it is still in court. 

Use of warn and caution statements have almost taken up primary enforcement strategy. 

4. What difficulties did you encounter in developing an anti-cartel programme, and how did you 

address them? How long did it take for your anti-cartel programme to begin to show results?  

The Commission has no express anti-cartel programme. The cartels are addressed within the general 

provisions of the Competition and Fair Trading Act. The express provisions prohibiting restrictive 

agreements in the Competition and Fair Trading Act contained and still contain general prohibitions 

of agreements that restrict competition and also prohibitions of specified types of conduct. The 
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specific prohibitions included agreements among competitors fixing prices or terms of sale, allocating 

markets or sales volumes, and bid rigging. In 1999 (two years after establishment), the Commission 

detected a cartel in the day old chicks sub-sector but no prosecution was carried out because of lack of 

funds and key prosecutorial staff. 

1.4. Mergers  

Some countries, especially those with small economies, elect not to incorporate merger control into a 

new competition law. They conclude that it would require too many resources compared to the benefits to 

competition that could result. They may plan to begin merger control at a later time. Most countries do 

adopt merger control at the beginning, however. For some the initial phases of this programme proceed 

relatively smoothly. Others, however, encounter problems associated with inefficient review procedures, 

over-inclusive notification regimes or uncertain application of substantive rules.  

5. If your new law did not provide for merger control, have you encountered any problems because 

you don’t have this power? What are the benefits to you, if any, of not having merger control?  

Our law provided for merger control from the time it was enacted in 1994. 

6. If you have merger control, did it cause resource problems for you in your first years of operation, 

that is, requiring you to spend more resources on merger review than you thought efficient? If so, 

what did you do about it? If not, how did you avoid this problem? 7. If you have merger control, was 

it an important and useful part of your agency’s activity in its early years? What were your successes 

in implementing your merger control programme? Your problems?  

The provision of merger control did not have a greater negative impact on our financial resources. The 

reason is that the Law provided and still provides for pre-merger notification and a prescribed pre-

merger notification fee is payable to the Commission. Therefore, the Commission could even generate 

its own finances from such mergers. This notwithstanding, there was a problem in so far as human 

resource is concerned as the Commission was very understaffed. 

7. If you have merger control, was it an important and useful part of your agency’s activity in its early 

years?  What were your successes in implementing your merger control programme?  Your 

problems?   

The Commission has done a lot of work in mergers and it is the area where it has achieved a lot of 

successes. Most mergers have been notified from many sectors of the economy. Most of these 

mergers have been approved with very few been disapproved. 

1.5. Judicial appeals  

In most countries decisions of the competition agency can be appealed to the courts. Judicial systems 

vary across countries. In some, competition cases are appealed, at least in the first instance, to a court 

having special jurisdiction, perhaps extending only to competition cases or more broadly to commercial 

cases. In others, competition cases are heard by courts of general jurisdiction. While in some countries the 

judicial process proceeds relatively smoothly and predictably, in others judicial review has proved to be a 

major impediment to the efficient and effective enforcement of the competition law. Judges may be 

unfamiliar with the principles of competition analysis. The competition agency may find itself losing an 

unacceptable number of its cases in court. The judicial process may take much too long, effectively 

frustrating enforcement of the law.  
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8. Can decisions of your agency be appealed to the courts? If so, have you been satisfied with your 

rate of success in court cases? With the amount of time that it takes for cases that reach the courts to 

be finally decided? If you have encountered problems, what are the reasons for them, in your 

opinion? To the extent that you have experienced success, what factors contributed to it?  

Yes, any person aggrieved by a decision of the Commission can appeal to the High Court of Zambia, 

with the option of a final appeal to the Supreme Court. To date, only two Commission decisions have 

been a subject of appeal. These involved two multinational players in the petroleum sector. The two 

cases are currently in the High Court since 2007. It is in the public domain that most cases take time 

to be disposed off in the Zambian Courts of law and this is also true for competition law cases. The 

creation of a specialised court or tribunal to handle cases in competition law would expedite the 

disposition of competition law cases. 

9. Did your agency develop a programme for interacting with judges and helping them to become 

familiar with competition analysis? If so, please briefly describe.  

The Commission has not developed any special programme for interacting with Judges. Training of 

judges in the field of competition law has however previously been done on two occasions under the 

auspices of UNCTAD. 

1.6. Resources  

Every competition agency encounters budget problems. A new competition agency may be especially 

vulnerable in this regard, as those who set its budget probably do not fully understand or appreciate the 

agency’s mission.  

10. Did your agency have sufficient resources, financial and personal, to begin your enforcement 

activities? Did it have resources to grow in subsequent years? If you felt that your budget was 

inadequate what strategies did you employ to try to increase it?  

Chronic shortages of funds and staff have continued to be a challenge. Somehow, the Commission has 

evolved to operate within chronic constraints. The Commission also has continued to experience a 

high employee turnover. 

1.7. Independence  

A competition agency should be independent as much as possible from other parts of government and 

from special interests, whether in terms of budget, management or law enforcement.  

11. As a new agency, did you feel that you had sufficient independence? If not, what were the reasons, 

in your opinion, and what did you do about it?  

There is an express exemption on the application of the Act to activities to which the State is a party. 

In terms of decision making, the Commission does not have to seek instructions from the 

Government. The decision of the Commission is also not subject to review by any political office. 

However, the Commission is accountable to parliament through the Minister of Commerce, Trade and 

Industry by way of production of an annual report on its activities and usage of public funds. In terms 

of finance, the Commission relies wholly on government subventions which in a substantial way are 

controlled by the Ministry of Commerce, Trade and Industry. The process of lobbying for increased 

funding may lead to debatable questions of independence or autonomy. 
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1.8. Conclusion  

12. State (a) the five most important actions that you would recommend to a new competition agency 

to ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid.  

a 

1. Creating strategic linkages through advocacy  

2. Staff training 

3. Staff retention scheme 

4. Participation in bilateral or multilateral associations such as ICN, OECD, UNCTAD meeting 

5. Publication of guidelines for business and consumers  

b 

1. The implementation of the law should evolve around a holistic corporate capacity and not around 

an individual 

2. Avoid political affiliation of any sort 

3. Avoid regulatory capture more so in relation to big business who may use so called innocent gifts 

to buy patronage 

4. It should not operate like an island but should engage in a consultative approach with other 

institutions in the economy and also foreign competition authorities through cooperation 

5. Avoid unprofessional and unethical conduct in investigations e.g. pertaining to matters of 

declaration of interest and confidentiality 

2. Countries that have been actively enforcing a competition law for a longer period 

1. For each of the topics A-G in part I above, on the basis of your experience in enforcing your 

competition law and your interaction with countries beginning to enforce a law, give your views on 

best practices by a new competition agency. 

2. State (a) the five most important actions that you would recommend to a new competition agency to 

ensure a successful start, and (b) the five pitfalls that a new competition agency should avoid. 

a 

1. Creating strategic linkages through advocacy  

2. Staff training 

3. Staff retention scheme 

4. Participation in bilateral or multilateral associations such as ICN, OECD, UNCTAD meeting 

5. Publication of guidelines for business and consumers  

b 

1. The implementation of the law should evolve around a holistic corporate capacity and not around 

an individual 
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2. Avoid political affiliation of any sort 

3. Avoid regulatory capture more so in relation to big business who may use so called innocent gifts 

to buy patronage 

4. It should not operate like an island but should engage in a consultative approach with other 

institutions in the economy and also foreign competition authorities through cooperation 

5. Avoid unprofessional and unethical conduct in investigations e.g. pertaining to matters of 

declaration of interest and confidentiality 
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KEY ELEMENTS OF STRATEGY TO OVERCOME CHALLENGES IN TRANSITION:  
THE HUNGARIAN EXPERIENCE 

-- By Mr. Zoltán NAGY -- 
President, Hungarian Competition Authority 

It is a pleasure and an honour to be here, and to share the Hungarian experience on challenges faced 
by young competition authorities. Let me express my appreciation for choosing this issue to discuss in the 
Global Forum. Young competition authorities receive much support and valuable technical assistance from 
more experienced ones, but such programs are usually not designed to address unique problems young 
authorities often have to overcome. 

Competition law enforcement in Hungary was launched in 1991, right after the fall of the iron curtain, 
and so the beginning of my agency’s operation was part of the historically unprecedented economic and 
social transformation, called transition. The Hungarian contribution to this session elaborates on the most 
important developments from the outset to present. It divides this period of almost two decades into two 
stages, the first is characterised mainly by the transition, while the second is characterised mainly by closer 
international integration. It also describes a number of important steps we took and factors that had an 
impact on us. However, probably no two identical set of conditions exist, therefore many elements of the 
story of the Hungarian Competition Authority are not necessarily relevant for others. 

For this reason, I want to use in my ten minutes time to concentrate on two considerations that, I 
think, may have more universal relevance for young competition authorities. The first is the importance of 
persistent efforts to make sure that your agency is seen by stakeholders as being present and active. The 
second is the need of promoting competition culture continuously. Both of these considerations have been 
central in my service as a competition authority president. 

My starting point is that oddly enough, the first years of transition were easier for competition policy 
in Hungary, in a certain respect. At the beginning, the value of competition and competition policy were 
not questioned. This was probably because of the euphoria about the chance to move from communism to 
liberal democracy and market economy. Later however, emotional trust faded and my agency operated, 
and still operates, in a by and large relatively less hospitable environment. Hungarian mentality, for many 
reasons, is inherently more sceptical about the benefits of competition, and understands competition policy 
less than in most developed countries. 

Given such an environment, I have recognised that maintaining the trust of various stakeholders, 
which plays a crucial role, requires a persistent effort. I have found it to be critical to make my agency and 
its activity visible. The achievements, and our steps taken to reach them, that are mentioned in our 
contribution, would have not been possible without a certain level of support and trust in the competition 
authority. This support and trust was generated by the image of a professional, effective and active agency. 
Even those who did not like the competition authority, were not in the position to attack it in the most 
destructive ways, largely because of the shield of its reputation. 

 1
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It is not enough to be credible, you have to make your credibility visible to stakeholders. Moreover, 
your reputation is fragile in a hostile environment. So you need to work constantly in order to maintain it. 
Indeed, many of the developments that are included in the Hungarian contribution, served as visibility 
boosting, sometimes directly, sometimes indirectly as a side effect. 

The other factor I have found to be critical in such an environment is the promotion of competition 
culture. Competition culture has significance everywhere, and in most places a competition authority is 
simply not sufficiently influential to make a real difference alone. But dealing with competition culture is 
probably more important in countries like Hungary. Ultimately it is about improving our environment. 
Therefore I take seriously our declaration that our activity is based on three equally important pillars: 
enforcement, advocacy and promoting competition culture. 

Turning back to visibility, this time in a wider sense, I have maintained a certain aggressiveness in 
competition advocacy. In a less responsive environment, my agency had to repeat certain messages several 
times in order to deliver them. In other cases, repetition was needed to keep an advocacy issue alive in 
public debate, or to put it back on the government’s policy agenda. Naturally, these efforts often do not 
bear fruit for their original purposes, and this can be very frustrating for the staff of the agency, including 
me. But I am confident that even so, they are essential. At the same time, you never know which initiative 
will succeed. 

Increased activity may overstretch resources. But it can also generate them. It may, but not 
necessarily, entail lesser quality in competition advocacy. But in the environment I am speaking about, 
perfection in itself is not always the most relevant factor, and certainly it is not the “silver bullet”. 

It is possible, that this increased level of activity, and quality/volume ratio would not be optimal for a 
more mature agency and a correspondingly developed environment. While it might be more appropriate for 
a less mature, less developed one. Obviously, in practice I have not always found the right mix, which 
itself is a moving target in the longer run as we mature gradually. 

By no means should you conclude that I am against quality. On the contrary. You can see in our 
contribution that the Hungarian Competition Authority have always genuinely tried to deliver quality 
work, to develop in many respects and to be one step ahead of our environment. Moreover, we have always 
pursued the mainstream competition policy approach instead of inventing special regimes, such as a 
competition policy for transition economies or anything like that. The same is true for the importance of 
enforcement. It is absolutely essential. However, my point is to highlight specifics, and in my experience, 
if there is something special for competition policy in a transition economy – or perhaps in a other less 
developed economies –, it is not the substantive analytical framework, but the sort of things I hope I have 
pointed out. 

Thank you. 
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THE ROLE OF COMPETITION AUTHORITIES IN THE MANAGEMENT  

OF ECONOMIC CRISES 

--South Africa-- 

1. Introduction 

1. South Africa‟s contribution to the OECD discussion on the role of competition authorities in the 

management of economic crises is based mainly on South Africa‟s response to the food crisis. This is line 

with the OECD‟s guidance which stated that although other sectors such as energy may be discussed, the 

focus of this session will be mainly on food. 

2. South Africa faced a food price crisis over the last three years as the price of food escalated on 

average above the rest of other items.  This was not a problem unique to South Africa as food prices 

increased globally, however, the low levels of income of the majority of the population in South Africa 

mean that food accounts for a large proportion of the consumption basket.  In some respects, domestic food 

prices were tracking global changes in food prices.  However, it is important to disentangle domestic 

factors driving food price increases including but not limited to anti-competitive behaviour in the food 

value chain. 

3. Confronted with the sharply rising prices, especially of staple foods, the Competition 

Commission of South Africa, prioritised the food sector as meriting proactive assessment. At the same 

time, the Commission had uncovered major cartels in several food products. This report highlights both the 

proactive response of the Competition Commission to the food crisis as well as the implications of the 

cartels that have been uncovered.  While acknowledging that competition policy is not the sole instrument 

that can be deployed to deal with the crisis, the Commission is however convinced that improving 

competition will go a long way to improve consumer choice and competitive pricing along the food value 

chain. 

4. The report first provides a perspective on the nature and dimensions of the food price crisis in 

South Africa.  This is followed by a section detailing the Commission‟s strategy in confronting the food 

price crisis. 

2. The Food Crisis in Perspective 

5. South Africa like most countries experienced rapid food price increase since 2005. By the end of 

2007 food inflation stood at 13.5%, contributing 2.4 percentage points to consumer inflation of 7.2%
1
.  The 

National Agricultural Marketing Council (NAMC) noted the following trends in urban food prices for the 

period December 2006 to 2007: 

 Wheat product prices increased, on average by 21.95%.  The wheat South African Futures 

Exchange (SAFEX) prices increased by 76.08%. 

 Maize product prices increased, on average by 23.87%. The maize SAFEX price increased by 

26.43%. 

 Sunflower product prices increased, on average by 26.60%. The sunflower SAFEX price 

increased by 79.09%. 

                                                      
1
 National Agricultural Marketing Council, The South African Food Cost Review: 2007, p.vi. 
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 Processed vegetables prices on average, increased by 7.22%, while fresh vegetables prices 

increased, on average, by 26.17%. 

 Processed meat prices increased, on average, by 7.47%, while fresh meat prices increased, on 

average by 12.50%. 

 Fruit prices increased, on average, by 21.14%. 

 Fish (mainly pilchards and tuna) prices increased on average, by 11.77%
2
.  

6. While there have been concerns at the retail level, when comparing the producer and consumer 

prices for food it appears that the main drivers for the pricing patterns are at the producer level. 

7. Food price increases in South Africa are attributable to a number of factors but at the outset it is 

important to understand that they occur against the backdrop of far-reaching liberalisation of agricultural 

markets. Under the apartheid regime, markets for most agricultural products were governed by Control 

Boards. These were established under the Marketing Act of 1937 (consolidated in the Marketing Act of 

1968). The first democratic government swept aside the Control Boards with the introduction of the 

Marketing of Agricultural Products Act, No. 47 of 1996 and, under the trade liberalisation programme, 

quantitative trade restrictions on agricultural products were converted to tariffs and reductions were made 

in the tariffs themselves. 

8. In general, the reforms represented a wide-ranging move away from statutory intervention and 

were geared towards promoting market efficiency and competitiveness in the sector. It was expected that 

under de-regulated conditions of free competition prices would, on average, be lower and that firms would 

be more efficient as competitive rivalry spurred them to cut costs (Bayley, 2003). While indeed direct 

controls were removed it now appears that extensive anti-competitive arrangements, particularly at the 

processing level, replaced these controls. The Competition Commission has identified cartels in bread, 

milled maize meal, milk and fertiliser. The conduct has been persistent following the deregulation 

suggesting that higher prices have been sustained over a longer period rather than during a specific 

episode. 

9. A contributing factor to these market outcomes appears to be the increasing level of 

concentration and vertical integration. For example, formerly farmer-run cooperatives converted to private 

companies and underwent rapid consolidation in the second half of the 1990s and early 2000s. At the 

processing level also, merger activity led to increased concentration. 

10. The liberalisation of agriculture since 1996 linked agricultural commodities prices much more 

closely to the global agricultural economy and global price movements. For example, local prices for 

maize and wheat tend to track international price movements after taking into account transport costs. In 

effect, farmers, who benefited from protection as well as other support measures in the past, are more 

exposed to volatility from international prices as well as exchange rate movements which may have been 

exacerbated by speculation.  Traders tend to follow import/export parity calculations to determine prices.  

As South Africa is a net importer of wheat, the price of wheat tends to be set at import parity.  Pricing of 

maize gravitates between export and import parity depending on whether there is a surplus or a shortage. 

Given this integration into the global economy, prices are sensitive to exchange rate movements, as evident 

for example in 2001 when the rand sharply depreciated triggering a food price escalation. 

11. A longer term factor influencing pricing of food in South Africa is the mismatch between supply 

and demand, with poor profitability in agriculture and low levels of agricultural investment being one 

                                                      
2
 Ibid, p.vii. 
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factor in production not keeping up with demand. Rising input costs, especially of feed, fertiliser and fuel, 

contributed to the food price escalation. 

3. Response of the Competition Commission to the Food Crisis 

12. The Commission has a three pronged strategy on the food price crisis.  The first prong is a 

proactive strategy in which the Commission conducts several studies to identify competition concerns and 

launch investigations.  The second part of the strategy is case work in both enforcement and merger 

regulations.  Information derived from these cases is fed into the proactive approach of the Commission.  

The third leg, still to be developed further, is to monitor conduct after discovery of cartels and other anti-

competitive conduct, and to engage with other regulatory bodies and institutions. 

3.1. Food as a Commission Priority Sector 

13. The Competition Commission of South Africa selected the food sector as one of its priority 

sectors.  Other priority sectors include banking, intermediate goods and infrastructure.  The underlying 

logic for selecting priority sectors was so that the Commission could be proactive and direct its resources 

so that it can have the most impact. 

14. Prioritisation was also prompted by the rapid increase in food prices as noted above. The aim was 

to disentangle the anti-competitive conduct from the other causes of food price increases.  In this regard, 

the Commission selected five sub-sectors that have the greatest bearing on food security for the poor while 

exhibiting concerns about possible anti-competitive conduct, namely grain milling & baking, dairy, 

vegetable fats and oils, poultry, and fish. In addition, the Commission has had investigations under way in 

recent years into fertiliser, with two cases being referred to the Tribunal to date. 

15. The Commission established a multi-divisional Food Team in early 2008 with members drawn 

from all of the main divisions such as enforcement, mergers, compliance, and policy & research.  The 

cross-cutting Team is responsible for driving the Commission‟s strategy on the food sector, including but 

not limited to refining the Commission‟s broad strategy into attainable goals, overseeing investigations, 

undertaking research studies, and ensuring a coherent and coordinated response across all divisions.  

16. Initial work included a scoping exercise analysing price and other trends in food has been 

completed focusing on the identified subsectors.  The purpose of the scoping exercise was to identify the 

nature of competition concerns in each sector and evaluate the need for more in depth studies.  Changes in 

structure including previous mergers and acquisitions in the various sub-sectors were also evaluated.  

17. More in-depth studies have also been undertaken into some of the products leading to 

recommendations for formal investigations in some areas, while cases are already underway following 

complaints having been received in others. Issues related to retail are also being considered. 

3.2. Cases of anti-competitive conduct 

18. As already noted, the Commission is pursuing cartel cases in dairy, grain milling and baking 

(bread), in each of which there have been leniency applications. In addition, there are abuse of dominance 

cases in grain storage and poultry that have been referred to the Tribunal, as well as abuse and collusion 

charges referred against suppliers of fertiliser.  

3.2.1. Bread and milling cartels 

19. Complaints from bread distributors in the Western Cape in December 2006 led to an 

investigation by the Competition Commission into allegations that the major bread manufacturers, namely, 
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Premier Foods, Tiger Brands, Foodcorp and Pioneer Foods were fixing bread prices. In January 2007, 

Premier Foods was granted corporate leniency in return for providing information about other cartel 

members. 

20. In line with its increasing focus on contraventions of the Act affecting consumers directly and 

where it can have meaningful impact, the Commission expedited the investigation of the bread price fixing 

complaint and referred the matter against Foodcorp, Tiger Brands and Pioneer Foods to the Competition 

Tribunal. After receiving the complaint referral, Tiger Brands conducted its own investigation, which 

confirmed the allegations made by the Commission. Foodcorp later also conducted an internal 

investigation which confirmed the Commission‟s allegations. 

21. Tiger Brands then entered into a settlement agreement which was confirmed as a consent order 

by the CTSA, during the reporting period, in November 2007.  Tiger admitted liability for its conduct and 

agreed to a penalty of R98,784,869.90 or 5.7 percent of turnover from its bread operations nationally, for 

the 2006 financial year. Foodcorp followed recently with its own admission of the price fixing allegations 

and agreed to a penalty of R45 406 359.82 or 6.7% of its turnover from all its baking operations for the 

2006 financial year. 

22. Despite the information provided by other members of the cartel, Pioneer continues to deny any 

wrongdoing. The Commission has therefore referred the matter against Pioneer to the Competition 

Tribunal for adjudication and will seek a higher fine for its alleged conduct.  

23. In addition to the bread cartel, the Commission received information from Premier Foods 

indicating the existence of a cartel in the milling sector. Tiger Brands corroborated this, providing 

additional information, and therefore received conditional leniency in respect of this aspect of its anti-

competitive business practices. This investigation, which is against approximately 11 firms in the milling 

industry, is nearing completion.  

3.2.2. Milk cartel 

24. An investigation into anti-competitive behaviour in the milk industry started in February 2005 

and found evidence of price fixing for raw and processed milk and the manipulation of the market to 

restrict competition. The Commission completed its investigation and referred this case to the Competition 

Tribunal for adjudication.  The Commission is seeking an order from the Tribunal prohibiting the 

processors from continuing these practices, as well as an administrative penalty.  

25. The Commission alleged that Clover Industries (“Clover”), Clover SA, Parmalat, Ladismith 

Cheese, Woodlands Dairy, Lancewood and Nestlé engaged in a range of anti-competitive practices which 

enabled some or all of them to coordinate their pricing strategies. They colluded to fix the purchase price 

of raw milk, maintain the price of milk at artificially high levels, prevent producers from selling surplus 

raw milk at competitive prices to third parties or consumers directly, and eliminate price competition for 

long-life milk, forcing consumers to pay more. 

26. Clover successfully applied for corporate leniency relating to certain contraventions of the 

Competition Act in exchange for information, but it will be prosecuted for other offences not covered by 

the leniency application. 

3.2.3. Fertiliser 

27. In 2006 the Commission referred complaints against Sasol Chemical Industries (Pty) Ltd 

(„Sasol‟) and other major producers to the Competition Tribunal for alleged anti-competitive conduct in the 

market for LAN, a nitrogen based fertiliser.  The complaints covered abuse of dominance on the part of 
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Sasol and collusion between the producers, substantially increasing the prices above competitive levels, 

especially on product for sale to farmers in the inland regions (the predominant maize growing areas). This 

followed allegations that Sasol was abusing its dominance in the market for the supply of LAN by charging 

discriminatory prices and engaging in refusal to supply. 

28. The Commission‟s referral was based on the following alleged contraventions of the Competition 

Act: 

 collusion by constructing and allocating markets; 

 abuse of dominance; and 

 prohibited price discrimination. 

29. The Commission submitted that the conduct described above has had an anti-competitive effect 

in the market and has asked the Tribunal to order Sasol and others to cease the anti-competitive conduct 

and to impose a penalty of up to 10% of the turnover. 

4. Conclusion 

30. The Competition Commission of South Africa has adopted a proactive strategy to confront the 

food crisis.  This report reflected on the key activities of the Commission in this area in light of the 

dimensions, nature and causes of the food price crisis in South Africa.  Ultimately, the Commission aims to 

contribute towards competitive agricultural markets in South Africa working with other arms of 

government and other stakeholders. 

31. While the Commission has engaged in a broad range of activities to mitigate the food crisis, the 

key question remains as to the extent to which the work undertaken by the Commission has improved 

competition in sectors in which cartels were discovered and prosecuted. This question cannot be answered 

in the abstract but requires more in-depth study of the sub-sectors to determine the impact of the work 

undertaken by the Commission.  In addition, competition policy is but one instrument in government‟s 

arsenal to improve competitiveness of agriculture. For this reason, competition policy depends on other 

policy interventions to change the structure and conduct of the agriculture value chain.  For instance, high 

levels of concentration in the input, processing, manufacturing and retail levels require more active policies 

to encourage entry of new players. 

32. There are natural synergies between competition policy and other policies.  What is lacking 

currently is proper coordination to ensure a mutually reinforcing policy response to the food crisis. 

Government has however taken a step toward harmonisation and coordination of regulatory and policy 

intervention in the food sector through the establishment of the Inter-Ministerial Committee.  The 

Commission confronts a challenge of defining its concrete contribution to the policy response to the food 

price crisis as part of these processes.  To that end, the Commission plans to interact more proactively with 

the inter-ministerial policy to achieve at least two aims.  First, to bring to bear the insights gathered from 

investigations and research on the operations of the food industry to the inter-ministerial committee. 

Second, to support government‟s policy response to the food crisis by making a contribution to the 

sharpening of these responses to encourage greater levels of competitive rivalry in the agricultural and 

agro-processing industries. 
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TUNISIA’S EXPERIENCE 
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Khalifa Tounakti 

Director-General for Competition and Economic Surveys 
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INTRODUCTION 

 Controlling prices - an abiding goal in economic policy  

 Practical and operational measures to meet objectives 

 A stronger competition policy: 

- liberalisation 

- elimination of protectionist measures 

- market surveillance and controls on uncompetitive practices. 

 Consolidating the macroeconomic framework 

 Achievements: 

- 9
th
 Plan (1997/2001): inflation 2.8% 

- 10
th
 Plan (2002/2006): inflation 3% 

I  -  TRENDS IN THE ECONOMIC SITUATION 

 As from 2006, there was a change in the trend: 

- Inflation was 4.5% in 2006, 3.1% in 2007 and 5% in 2008, compared with 2% in 2005. 

 

 

CHANGE 

Change 

Year 
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 Several factors have contributed to the increase: 

1. Domestic factors: 

- Decline in supply of agricultural commodities in 2007: fruit down 30%, vegetables down 20%; 

fish down 20%. 

- Poor weather conditions 

- Noticeable change in domestic demand (increase in consumer credit). 

2. External factors:  

- Rise in energy prices 

- Spectacular increase in prices of food products and raw materials 

- Impact of the Euro: up 5% in 2007 

 

The price index, for instance, has been pushed up by: 

 Agricultural prices 

 Energy prices: transport, housing, industrial prices 

 Imported inflation: medication, iron and concrete, raw materials, cement 

 Price trends:  

 INFLATION CHANGE 

 2006 2007 2008  

(11 months) 

2006 2007 2008  

(11 months) 

Food 5.4 2.8 6.5 2.7 7.6 2.8 

Housing  4.8 3.1 5.8 3.9 3.9 5.7 

Cleaning, hygiene & care 3.4 2.6 4.5 1.5 3.6 5.3 

Transport 6.4 4.7 5.2 6.1 4.6 4.9 

Clothing 2.8 3.3 2.2 3.1 3.3 2.9 

Leisure, culture & 

miscellaneous 

2.1 3.2 3 1.8 4.3 2 

Total 4.5 3.1 5.1 3.1 5.3 3.7 

Implications 

An analysis of the index shows that these price rises mainly affected: 

 Agricultural products, fresh produce 

 Sensitive products 

 Building materials 

 Medication 

 Fuel 

II  -  IMPACT OF THE INTERNATIONAL ECONOMIC SITUATION ON 

THE TUNISIAN ECONOMY 

 Upward inflationary pressure 

 Downward pressure on the trade balance, in spite of performance 

- Decline in food balance  

- Decline in energy balance 

 Increase in budget cost (a 3% budget deficit in 2007 compared with 2.8% in 2006) 
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1. Trends in import prices (Dinars per tonne) 

 2006 2007 2008 (projection) 

Durum wheat 200 600 880 

Soft wheat 150 300 540 

Barley 140 280 380 

Vegetable oils 610 890 1 500 

Pellets 530 580 1100 

2. Several factors 

 Rise in demand from emerging economies 

 Increase in biofuels: consumption of agricultural produce 

 Inadequate supply-side response 

 Cross-impact: raw materials and energy, substitution 

 Financial speculation and depreciation of dollar and interest rates 

 

 These changes need to be controlled. 

III  -  ROLE OF THE COMPETITION AUTHORITIES 

1. A few figures 

 Goods subsidised by government: fuel, electricity, gas (D1500 million in 2007, D2 474 million 

forecast for 2008, including D400 million for fuel) 

 Goods subsidised via public enterprise: fertiliser, medication (D30 million in 2007), sugar, coffee 

 Budget cost 

 Inflation 

 Public concern 

 

2. Initiatives undertaken 

 Need for action to prevent further rises 

 An uncertain economic climate at home and abroad 

 Action on the supply side: 

- Building up strategic buffer stocks 

- Accelerating the elimination of protectionist measures 

- Liberalising imports: agricultural products 

 Action on the demand side (consumption): 

- Preparing for increased demand, including ramadhan, summer season, tourist season, start of 

school year and religious festivals 

 Dialogue with the trade  to enrol it in the national drive to control prices: 

- Periodic meetings 

- Self-restraint agreements 

- Managing requests for price reviews 

- Increasing the number of promotional initiatives (price-cutting campaigns) 

 Set prices for some sensitive products over a limited period 
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 Campaigns to raise public awareness in civil society, including consumer protection organisations, on 

the following themes: 

- Wast of subsidised commodities  

- Energy savings 

- International economic situation 

 Keener market competition  

- Improvements to supply 

- Removal of  tariffs, exemption from VAT (e.g. oil, feed, fruit, pasta, meat) 

- Easier import procedures to reduce costs 

- No authorisations required for new projects. 

 Closer market surveillance with a programme of stronger economic controls: 

- Transparency 

- Market functioning 

- Consumer protection 

- Combating speculation 

- Sectoral controls, planning 

- Uncompetitive practices. 

 Programme of reforms: 

- Reform of the system subsidising basic commodities 

 targeting 

 inspection 

 waste minimisation 

 support for agricultural production 

 energy savings programme  

 

The onus for enforcing this programmes lies with: 

 The competition authority, in conjunction with the other structures in the Ministry and the other 

departments 

 The change in the index is slowing down: in November, the change stood at 0.4   

 

IV  -  CONCLUSION 

 The international economic situation is exceptional 

 Adaptability has improved 

 There is a need to raise public awareness 

Change in the Price Index 

Month 
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LE RÔLE DES AUTORITÉS DE LA CONCURRENCE DANS  
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THE ROLE OF COMPETITION AUTHORITIES IN THE MANAGEMENT  

OF ECONOMIC CRISES 

--Uzbekistan
1
-- 

1. Economic crisis and the perspective of long-term recessions are often followed by swift 

government responses and interventions. Sometimes these fast paced (not well thought through) activities 

can have a negative long-term impact on the economy due to excesses and inefficient allocation of state 

aid, government resources and state orchestrated mergers and acquisitions. 

2. Moreover, state aid and government resources can be allocated to weaker companies hurting 

competition and creating unfair as well as discriminative treatment of other companies. Even though it may 

be hard to assess the system-wide effect of the recessions to certain sectors, it is certain that this has 

occurred due to unsustainable overinvestment and excessive capacities, as well as wrong footed (risky and 

reckless) business strategies. So in this regards recessions are mere market corrections that helps 

businesses and the economy to reallocate capital to healthy and new businesses. 

3. In the long term state’s excessive interventions can distort competitive environment, because 

support of weaker companies will lead to weaker competition in the markets. Worse, panicked politicians 

could weaken enforcement of competition rules, resulting in lower growth and higher prices in future. As 

history shows, competition law was in effect suspended in America during the Depression, allowing 

widespread price collusion. Some economists say that prolonged the slump (The Economist).  

4. Therefore, active involvement of competition authorities, which usually have sectoral regulation 

and hand-on  details of sectors by following their trends and concentration ratios (by studying their 

economic and financial indicators) can reduce the negative impact of state aids, bailouts and other types of 

government support allocated during economic crisis. Not only competition authorities could assist in 

effective allocation of state resources, but they may also actively participate in the development of 

restructuring plans and in defining the scope, period of state support, as well as obligations and binding 

rules of recipient undertakings.  

5. There is no call for strict implementation of competition principles in every case, because 

sometimes social benefits and financial stability are more important. However, it is equally important to 

provide transparency, fairness and non-discriminative and just approaches in providing state support, 

which is what competition agencies are best helping at. 

6. Finally, competition is one of the pillars of market economy, which is praised for providing 

sustainable economic growth, and it should not be sidelined during severe slowdowns.  

Recommendations 

7. Countries in transition may not have had the events developing in the same scenarios similar to 

those in developed ones. So what competition authorities can really do? Even though each country may 

have a different approach in applying the competition rules, the implementation of leading countries’ 

methods can be a good starting point. For instance, the European Commission has approved under EC 

Treaty state aid rules a Slovenian support scheme to stabilise financial markets by providing guarantees to 

eligible credit institutions to ensure their access to financing. The Commission found the measure to be in 

line with its Guidance Communication on state aid to overcome the financial crisis. At the same time, the 

Commission ensured that scheme is non-discriminatory, limited in time and scope, provides for 

                                                      
1
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behavioural constraints to avoid abuses and is subject to a market-oriented remuneration from the 

beneficiaries (ec.europa.eu).  

8. Much of the proposed temporary guidelines (frameworks) are of course open to debate, but 

proposed general principles are in line with generally accepted competition rules, and are the following: 

 The recipients of state aid (grants, support) should be healthy (solvent) undertakings that have 

experienced sudden difficulties (i.e. credit squeeze);  

 State aid (support, grants) should be limited in time (period); 

 State aid (support, grants) should be limited in the amount; 

 State aid (support, grants) should be limited to stabilise the system (i.e. financial);  

 State aid (grants) shall set certain conditions (obligations, binding rules) such as increased 

efficiency, use of environmental friendly (green) technologies and in the case with banks 

continuation of lending to SMEs and etc.;  

 On the case by case basis partial co-financing of capital (loans) from private sector (at least 30% 

as in the EU) shall be demanded; 

 Mergers should not weaken the undertaking and competition, and decrease consumer welfare, as 

well as be a substitute for bankruptcy procedures (free access and exit rule); 

 Implementations of stricter safeguards to risky undertakings by making them pay higher rates and 

etc.    

9. Of course not many competition agencies are active in solving the economic crisis and it can be 

well understood considering its effect on the economy. However, this should not be reason to be 

complacent; instead competition authorities should conduct joint studies of the past recessions on the 

effectiveness of government interventions (state aid, grants and supports) that have occurred during that 

period. Tracking the economic conditions of the undertakings during the recessions (prices, fates of bailed 

out companies and etc) in order to provide concrete evidences and collect public or political support to 

increase the role of competition agencies in resolving the economic crisis could be a good starting point.  
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COMPETITION LAW AND POLICY IN BAD TIMES 

 

--by Mr. David Lewis-- 

(President, Competition Tribunal, South Africa) 

1. Macro-economists often stand accused – with good reason – of treating firms as black boxes 

whose diverse features are not acknowledged, or even understood, when responses to fiscal and monetary 

policy decisions are considered.  But by the same token, much of micro-economics treats the broader 

economic and political context as a black box, as a mere neutral stage on which firms and individuals 

interact. Competition and regulatory economics, in all its stimulating, mind-bending, complexity is the 

province of very clever micro-economists who endlessly model and theorise the strategic interactions of 

firms and the behaviour of consumers without giving much thought to the context in which this behaviour 

occurs.  However, broader contextual issues set the stage for those interactions and when that set changes, 

the parameters and possibilities, the outcomes and the public expectations, of regulatory interventions shift, 

sometimes markedly.  We are currently experiencing such a change in the stage set, and I want to look at 

the immediate prospects for competition law and policy in this changed context.   

2. In summary I will argue that competition law and policy has, over the past 15 years experienced 

something of a golden age.  But this was a period of high global growth rates when policymakers were 

prepared to endorse market friendly economic policies, in part, because some of the more severe 

dislocations of economic reform were cushioned by high growth.  However the worm has turned.  We are 

now entering a period of low growth, even recession.  This will throw up significant new challenges for 

competition law enforcement and for competition policy.  I will identify the features of the era of pro-

market competition law and policies and outline the challenges that these approaches will face in the 

current period of economic difficulties. 

3. US Supreme Court Justice Thurgood Marshall once famously described the Sherman Act, the US 

anti-trust statute, as  

‘…the Magna Carta of free enterprise…as important to the preservation of economic freedom 

and our free-enterprise system as the Bill of Rights is to the protection of our fundamental 

personal freedoms’? 

4. In recent years this ‘magna carta’ has come to constitute the fundamental economic law of most 

national economies.  At any of the numerous international conferences on competition law someone, 

sooner rather than later, will observe that whereas in about 1990 there were of the order of 14 functioning 

competition authorities in the world, by the end of that decade the number had grown to little under 100 

and this pattern has continued to the present day.  A high point in the global acceptance of the centrality of 

competition law was achieved this year when both India and China passed anti-trust statutes. 

5. This has predictably coincided with the mushrooming of regulatory authorities in those markets – 

for example, telecommunications, energy, etc - where competitive outcomes are, for a variety of reasons, 

not always possible and with a significant development of regulatory techniques and instruments. 

6. The reason for the massive up-take of competition law and policy is not difficult to identify: it 

follows the spread of what Justice Marshall refers to as ‘free enterprise’ and what this conference would 

term ‘liberalisation’, a characteristic feature of both developed and developing countries in the 80’s and 

90’s and this on two fronts: firstly by way of a significant reduction in barriers to cross-border flows of 

goods and services and capital.  Secondly via domestic market reforms that, through privatisation, 
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significantly reduced the direct role of the state in production and, through deregulation, purported to lower 

what were widely construed as domestic regulatory barriers that impeded business entry and growth. 

7. These days one hears much – and rightly so - about market failure, but it is often forgotten that 

the underlying reasons for the widespread acceptance of liberal economic policies reside mostly in state 

failure.  In developing countries, this was manifest in the shockingly poor service delivered by corrupt and 

incompetent states and state owned enterprises.  There is, of course, a significant body of opinion that 

understands liberalisation in developing countries as the product of the dominance of institutions like the 

IMF and the World Bank.  There is undoubtedly a strong measure of truth in this but it’s equally true that 

the multilateral institutions were, in significant part, able to achieve policy influence in many developing 

countries precisely because the statism that characterised post-Second World War development economics 

and policy had run into the sand.   

8. In the transition economies of the former Soviet bloc, the conditions for the introduction of 

liberal economic policies are self-evident.  Not only were the economic shortcomings of statism 

particularly evident in these countries, but the political underpinnings of centralised economic management 

were, largely in consequence of their economic failings, abruptly removed, leaving a vacuum into which 

market forces poured. 

9. In the European Union whose member states have a strong history of state participation in the 

economy, both as a provider of basic public goods and, through trade and industrial policies, an instrument 

of growth, liberalisation was the critical instrument for eliminating barriers between the various national 

markets of the member states, for, in other words, creating the common market and so, from inception, 

competition law was at the centre of the European project.   

10. In the US reform appears to have taken the shape of lighter modes of regulation than were 

previously employed.  One particularly pertinent example: banking regulations were substantially relaxed 

in this period.  Also in the latter part of this period US approaches to anti-trust enforcement were markedly 

less interventionist than had been the case in earlier periods.  While the US anti-trust authorities remained 

as vigilant as ever where cartel conduct was concerned, they eased up significantly in their approach to 

mergers and to dominant firm conduct. 

11. As the state retrenched in each of these widely divergent sets of national economies, a common 

theme begin to emerge and that is that while market liberalisation did indeed prove capable of enhancing 

economic performance, experience starkly demonstrated, yet again, that markets, like all other institutions, 

require, a framework of rules governing the conduct of participants in their activities.  The core element of 

these rules –those dubbed by Marshall the ‘magna carta’ or constitutional law of the market economy – are 

those rules governing the process of competition. The proponents of liberalisation appear to have forgotten 

that ‘free’ markets – even those whose structures are actually or potentially competitive – are only able to 

fulfil their considerable promise in the context of a regulatory framework that would blunt the immensely 

powerful incentives to collude in a competitive structure or to abuse a monopolistic structure.  

12. Inevitably the most dramatic evidence of the effects of this regulatory lacuna was found in those 

economies where markets had been most comprehensively repressed.  Hence following the ‘big bang’ 

liberalisation of the Russian economy, the development of a capitalist class was marked by the rapid rise of 

the politically well-connected and immensely wealthy oligarchs who grabbed control of what had 

previously belonged to the state.  And you will recall how the first decade – indeed until the commodities 

boom – of post-Soviet capitalism was equally characterised by the sudden withdrawal of public goods and 

a massive surge in prices of most goods and services.   
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13. These dislocations were experienced in developing countries as well, most of which contain 

salutary lessons of botched privatisations and of regulatory frameworks that, where they existed at all, were 

simply not up to enforcing the required rules of conduct on participants in these newly created markets. In 

similar fashion to the experience of Russia it was often a small group, generally allied to the ruling party, 

who reaped the benefits from liberalisation. 

14. Nor did the most advanced economies escape the consequences of ill-considered deregulation, or, 

rather the consequences of removing defective regulatory frameworks without replacing them with a more 

appropriate set of rules.  I’ve already noted that liberalisation in the US proceeded by way of the 

deregulation of important markets and the weakening of anti-trust enforcement.  There can be little doubt 

that severe failures in important energy markets in the US at the turn of this century and contemporary 

problems experienced in financial markets owe much to incomplete deregulation, incomplete in the sense 

that the removal of old, and conceivably, inappropriate regulatory frameworks, were not replaced by a 

new, more efficient regulatory framework.  And when the US emerges from this current crisis with 

significantly more concentrated financial markets it will not be well served by the more permissive 

approach of its anti-trust authorities to dominant firms.  Europe arguably escaped some of these dislocating 

consequences of liberalisation because the major thrust of its liberalisation consisted of the establishment 

of precisely those rules – community-wide anti-trust rules and, to a lesser degree, sectoral regulation – that 

underpin the effective functioning of a common market. 

15. So there you have a very high level potted recent economic history of the world: a world of 

widespread liberalisation accompanied by unusually high levels of growth threatened by massive 

inequalities and by conduct by market participants that, in turn, threatened to undermine the very gains 

achieved by liberalisation.  It was precisely these outcomes of liberalisation that led to the widespread 

adoption of anti-trust rules and the proliferation of sector regulators that I referred to at the outset.  These 

were intended to restore order to the market system precisely so as to ensure, in the words of Thurgood 

Marshall, the ‘preservation of economic freedom and our free-enterprise system’. 

16. But these new regulatory institutions and mechanisms encountered significant obstacles.  For one 

thing, were always playing catch-up, they were always having to deal with firms – publically and privately 

owned – that were not only immensely powerful in their markets, but which enjoyed privileged access to 

information and political power.  For example, while Russia has made a significant commitment to 

competition enforcement it will clearly struggle to operate independently of a political authority so deeply 

intertwined with immensely powerful business interests.  Similarly, the prospect that the Indian and 

Chinese statutes will be deployed – especially with respect to merger regulation – as protectionist devices 

rather than a supportive framework of rules for a liberal economic order is strong. 

17. South Africa reflects much of this experience.  The passing of our new Act – which represented a 

comprehensive break with previous experience of competition enforcement – also follows a period of 

significant liberalization.  We too have had to contend with dominant firms, often recently privatized, in 

key markets.  It is no coincidence that we count firms like Sasol, Mittal and South African Airways – and 

were jurisdictional uncertainties to be sorted out no doubt also Telkom, Escom and Transnet - as amongst 

our most regular customers.  In regulated sectors there is little doubt that resource constraints, 

informational asymmetries and an uneven distribution of political power have significantly favoured the 

incumbent operators over the beleaguered regulators.  

18. However there are peculiar factors that have assisted competition enforcement in South Africa.  

While many of our markets are characterized by high levels of concentration and by exclusionary and co-

operative conduct that has furthered concentration, we, in contrast with the transition economies and many 

developing economies, do have significant experience of competitive markets.  But more than this, the 

prospect of robust anti-trust enforcement enjoyed considerable popular and official endorsement.  All the 
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major policy pronouncements of the ANC – both as a liberation movement and then as the ruling party – 

make this explicit.  Even the venerable Freedom Charter inveighs against monopolies.   And this support is 

manifest in the Competition Act that came into effect in 1999.  The Act extended to the newly created 

competition authorities extensive investigative and remedial powers and an unusual degree of 

independence from executive intervention.  The reasons for this level of popular and official support are 

fairly obvious: the existence of ‘monopolies’ – which often seemed to focus on concentrated ownership 

structures rather than concentrated  market structures – was a longstanding grievance, particularly given 

their association with racial exclusion.  The weakness of small business – itself a reflection of concentrated 

market structures and racial exclusion – bolstered support for a policy intervention explicitly concerned 

with lowering entry barriers.  In short, while the strengthening of South African competition law coincided 

with economic reform, it was legitimized by a deep seated popular sentiment similar to that which 

characterized the introduction of US anti-trust at the turn of the last century.  That is to say, South African 

competition law was as much, if not more, driven by the imperative to confront long standing 

concentrations of economic power, as it was to support liberalization.  

19. All the difficulties notwithstanding, global anti-trust enforcement proceeded apace, with 

considerable popular support.   Markets were delivering on their promise as manifest in high economic 

growth rates.  Although liberalisation generated substantial adjustment costs, high growth rates served to 

cushion some of these costs.  In the meantime, anti-trust enforcers were supporting markets in achieving 

their best outcomes and doing so in a manner that confirmed anti-trust’s promise to confront concentrations 

of economic power.  They were apprehending important international and domestic cartels and imposing 

record fines and, in the US, considerable jail time.  High profile cross-border and domestic mergers that 

threatened competition were being blocked although, on occasion, merger review revealed significant 

differences in approach between the US and an increasingly aggressive EU.  Although the enforcement of 

rules against monopolistic conduct continued to generate significant controversy, the ‘nineties saw the 

beginning of the Microsoft cases first prosecuted by the Clinton administration, later soft-pedalled by the 

Bush administration and then pursued with greater vigour by the EU.  Nor was this upsurge in enforcement 

activity confined to the developed country enforcers.  For example countries like Brazil, Mexico, Korea, 

several of the transition economies and South Africa notched up significant successes in merger review as 

well as cartel and unilateral conduct enforcement and commanded considerable respect both in their own 

countries and in the international business and enforcement world. 

20. Nor did the competition enforcers necessarily confine their attentions to the private sector.  The 

European competition directorate, driven as it is by the imperative to create and maintain a single European 

market, enjoys jurisdiction over national state aid and frequently took on the nationalistic industrial 

policies of powerful national European government.  Other competition authorities are empowered to veto 

local government legislation and many, including the South African competition authorities, are consulted 

as a matter of course by national government departments on the competition implications of intended 

legislation and policy. Where jurisdictional considerations permitted it, SOEs also found themselves in the 

cross-fire – here the finding against SAA in a restrictive practices case and the prohibition of a merger 

involving Telkom are clear examples.  A culture of respect for competition had taken hold in a manner and 

to a degree that would have not been contemplated when countries embarked on the various programmes 

of market oriented reforms.  

21. But that was then.  We have now entered a period of low economic growth, even crisis, with full-

blooded global recession a real prospect.  And it seems increasingly likely that this stagnation will once 

again be accompanied by significant inflation. This is inevitably a period where resonant demands will be 

made by citizens and producers for protection from market forces, where, in other words, it will be 

demanded of policy-makers that they subordinate pro-market competition policies to state-centred social 

and industrial policies, demands that will be bolstered by dramatic evidence of deep-seated market failure.  

Memory of state failure will recede into the mists of time. We see in our own country demands made for 
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the imposition of price controls and across-the –board support for a developmental state which, though 

variously defined, is clearly a state characterised by activist industrial policies. 

22. No-one, least of all those concerned to maintain the credibility of pro-market competition 

policies, should advocate ignoring these demands in the name of fundamentalist free market doctrines.  

However, now more than ever, competition policy advocates need to make their voices heard, precisely in 

order to ensure that pro-poor and pro-producer policies do not, as a result of the repression of market 

forces, inadvertently undermine consumer interests or make it more difficult to emerge from recession.   

23. The direct and indirect demands on competition law and policy will – already are – taking three, 

often contradictory, forms. These are: 

24. Firstly, a simultaneous demand for more robust enforcement of anti-trust rules and for greater 

selectivity in the application of those rules.  Hence every price shock will generate public and official 

suspicion of cartel conduct when in truth they may reflect rising input prices which may in turn be the 

outcome of many influences.  Every market subject to single firm domination will be presumed to reflect 

exclusionary monopolistic conduct even if low entry barriers or an unusual degree of technological 

dynamism render the monopolised markets subject to contestability and so relatively protected from the 

exercise of market power. 

25. On the other hand, there will be pressure to permit mergers that are manifestly anti-competitive in 

order to save troubled firms or create ‘national champions’ just as there will be pressure to permit ‘export 

cartels’ or even ‘recession cartels’ again in order to bail-out troubled domestic firms or to provide them 

with an advantage in the export market.  One need look no further than the response in Europe and the 

USA to the turmoil in financial markets.  Hence the UK government effectively arranged, without 

reference to its respected competition authority, the merger of Lloyds and HBOS, a merger which would 

not have passed competition muster a few short months back.  The range of mergers facilitated by the US 

treasury will leave the US with highly concentrated financial markets.  While the dangers of systemic 

failure are always said to single out the banking sector for special treatment, there is, in truth, no reason to 

expect a more benign public reaction to the second rounds effects of the financial crisis that may inhibit the 

ability of, say, an already highly indebted and poorly rated US auto manufacturer to roll-over its 

considerable debt.  Here too there will be a massive public demand to rescue, through mergers or direct 

subsidisation, the relatively innocent tenants of Main Street particularly when the dreaded denizens of Wall 

Street, who are perceived to have caused the problem in the first place, have been rescued.   

26. Secondly, there will be a general demand for more activist state intervention directed at 

supporting beleaguered businesses and tax payers, that is, for interventionist industrial and social policies.  

Evidence abounds already: European competition regulators are coming under intense pressure from 

political leaders to relax EU imposed limitations on national state aid. President Sarkozy in particular has 

demanded a relaxation of European state aid rules in order to enable his government to subsidise its 

automobile industry.  This is endorsed by one commentator who argues:  

We have to take into account that the rest of the world, and particularly the US, live without any 

kind of constraint in this world, and that the gap is huge. The current crisis must be a starting 

point for a rethink of our approach to state aid. 

To which the Commission responds: 

Under the current framework governments can provide aid for research and development, 

training and environmental projects. 

And another commentator adds:  
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The worst things would be for governments to start escalating aid to their respective national 

champions as this would only make the crisis worse.  Look at what started happening when the 

Irish limited their bank guarantees to their own six national banks and depositors started fleeing 

from the UK or UK banks in Ireland.  

27. This is borne out by a recent article in the Financial Times which identified massive subsidies 

provided by a wide range of individual US states anxious to attract new investment as the primary reason 

why the US was increasingly viewed by prospective international investors as a low cost manufacturing 

centre!   We have also seen no end of examples of national governments which have imposed price 

controls on various food products or which have prohibited or taxed exports of food products. 

28. We have seen strong general and particular evidence of these policy directions in our own 

country’s responses to the economic downturn.  Hence the requirement for a developmental state – which 

seems to amount to little more than an activist industrial policy – is widely accepted.  We have heard 

demands for the imposition of controls on food, pharmaceutical and energy prices and strident attacks 

directed by senior policy makers at private health care providers who are somehow perceived to be 

responsible for poor delivery of public health. 

29. Thirdly, regulators are going to be pressurised to give more weight to the imposition of public 

interest mandates on those whom they are responsible for regulating with a concomitant de-emphasis on 

efforts to create or simulate competitive conditions in those vital sectors.  Regulators are also going to be 

dealing with state enterprises who are seen to constitute increasingly vital instruments of the 

developmental state. 

30. How should competition authorities and regulators respond to these demands? 

31. While it’s incumbent on competition enforcers to resist the view that every price increase is the 

product of anti-competitive conduct, they have to demonstrate their willingness to use their considerable 

powers to robustly enforce their rules.  These include, particularly in an economy like South Africa whose 

markets are strongly susceptible to single firm dominance, rules against abuse of that dominance.  This is 

the subject of intense debate between national anti-trust enforcers, with the US sceptical of an enforcement 

approach which it fears will discourage large firms from pursuing pro-competitive, innovative conduct for 

fear that this will be erroneously prosecuted as anti-competitive abuse of dominance.  The EU has taken a 

strongly opposed view with its robust treatment of Microsoft as its primary departure point.  Other 

influential agencies – including South Africa’s competition authorities – have sided with the European 

standpoint, in our case most strongly manifest in the finding against Mittal SA for excessive pricing of flat 

steel products.  

32. In addition to robust enforcement in general, competition enforcers have to develop strategic 

responses that enable them to utilise their constrained resources to attack anti-competitive conduct most 

injurious to the poor and to critical pillars of growth strategy.  Hence the South African Competition 

Commission has publicised its enforcement strategy which includes a focus on food markets and on bid 

rigging, the latter a scourge on public sector procurement everywhere.  The South African competition 

authorities have already apprehended a bid rigging cartel in the provision of certain critical pharmaceutical 

products purchased by hospitals.  Given the emphasis in South Africa’s growth strategy on public 

investment in infrastructure provision, vigilance in guarding against bid rigging in large public tenders is 

particularly important. 

33. But the competition authorities will have to be equally vigilant in their scrutiny of well-

intentioned government initiatives that may give rise to adverse unintended consequences.  For example, 

from the considerable contact between the competition authorities and the private healthcare providers, I 
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am persuaded that any expectations of positive social impact arising from their activities are more likely to 

be realised if they are subjected to more vigorous competitive disciplines rather than greater regulation 

which appears to characterise the knee-jerk response of many South African healthcare policy-makers. 

34. Industrial policy is going to provide South Africa’s competition authorities with some of their 

greatest challenges, the more so given the power of producer and union lobbies.  The correct approach here 

is for the competition authorities to take the initiative in identifying the elements of a competition-friendly 

industrial strategy rather than to emphasise the in-built tensions between these important branches of 

economic policy.  Hence government support for industrial development directed at providing generic 

capabilities rather than privileging specific firms will not undermine market mechanisms.  Support for 

human resource development or physical infrastructure or R&D – all critical constraints confronting South 

African industry – will rarely, if ever, conflict with competition law and policy.  

35. By the same token, the competition authorities should identify and advocate against those 

elements of an industrial strategy that are most likely to engender severe market distortions.  This will 

generally be the case were particular firms are singled out for support although it will be less damaging if 

support excludes the dominant firm in the market in question and focuses rather on supporting those firms 

whose ability to enter and thrive in a market is undermined by high entry barriers.  Certainly government 

procurement programmes – though potentially highly distorting if selectively deployed – are less likely to 

harm competition if they are directed at supporting new entrants. But on one score there can be little doubt 

and that is to get involved in an escalating subsidy race with the US and the EU, not to mention the Koreas, 

Brazils, Indias and Chinas, is not a smart way of approaching industrial policy – market distortions aside, it 

will amount to nothing more than an extremely expensive gesture to producer lobbies. 

36. What of regulation?  In South Africa the approach adopted by government to the SOEs is critical 

from the perspective of the credibility of competition policy and, more important, from the perspective of 

the country’s economic fortunes.  The SOEs, particularly the energy, transport and telecommunications 

providers, are considered vital elements in the government’s growth and redistributive strategies and there 

is little doubt that in the context of general economic weakness even greater reliance will be placed upon 

them despite incontrovertible evidence that certain of these institutions have, as a direct consequence of 

their market dominance, acted as a clear constraint on economic growth.  If enhanced reliance on these 

institutions translates into a national champion-type strategy where the SOEs are further sheltered from 

market disciplines, be in no doubt that South African consumers and general economic prospects will 

suffer the same expensive and inefficient service that has long characterised these markets even if 

continued freedom from effective regulation is presented, yet again, in the form of a compact, a trade off, 

for meeting public interest mandates and goals, whether expressed as universal service or capacity 

enhancement.  This was, of course, precisely the approach initially taken to Telkom whose monopoly was 

notoriously extended in exchange for a commitment to roll out additional fixed-line telephone connections.  

What we have landed up with is an inefficient monopoly that never met its public interest mandate and a 

compromised regulatory framework.  And yet we are consistently reminded that high telecommunications 

costs and poor uptake of new communications technologies are significant inhibitors of our 

competitiveness.   

37. There are few areas where the case for the introduction of competition is as strong as in 

telecommunications.  A similar case can be made out for effective regulation of other utilities even if in 

those increasingly rare cases of genuine natural monopoly the role of the regulator is to simulate 

competitive outcomes rather than introduce actual competition. I have no doubt that the returns – whether 

from a growth or redistributive perspective – from developing an effective regulatory framework for our 

telecommunications, energy and transport markets are significantly greater than those from any of the 

range of industrial strategies that are endlessly pedalled.  While the difficulty of achieving this in the face 
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of politically well-connected SOEs and weak, compromised regulators should not be underestimated, nor 

too should the benefits of getting this right be in doubt.  

38. In summary, then in response to the failures of statist approaches to economic policy, liberal 

policies were introduced from the 80’s with little thought given to the need for the development of 

effective rules for this new game.  This framework of rules and institutions has now been built albeit under 

difficult circumstances.  The combination of liberated markets and reasonably effective regulation has 

coincided with, is arguably responsible for, a period of sustained global economic growth.  This period of 

relative prosperity is now under severe threat partly because the regulatory framework, particularly in 

relation to financial markets, did not prove up to its considerable task.  However we are going to require a 

strong, flexible and independent regulatory framework and effective institutions to manage the bad times, 

and particularly to ensure the survival of the markets that will allow the world economy and its national 

components to re-emerge from their present dire predicament.  However this is going to have to be 

achieved in the face of government’s impatience to restore growth and forestall popular disaffection, with 

government more inclined to turn, once again, to state-led rather than market-led solutions.  While 

intervention is going to be necessary and inevitable, it may, as before, store up considerable problems for 

future growth and prosperity. Much will depend on the strategic capacity of the regulators and competition 

authorities to adjust to this new context and to continue defending the requirement for competitive markets. 
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