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FOREWORD 

Regulatory reform has emerged as an important policy area in OECD and non-OECD countries. For 

regulatory reforms to be beneficial, the regulatory regimes need to be transparent, coherent, and 

comprehensive, spanning from establishing the appropriate institutional framework to liberalising network 

industries, advocating and enforcing competition policy and law and opening external and internal markets 

to trade and investment. 

This report on Multi-Level regulatory Capacity in Australia analyses the institutional set-up and use 

of policy instruments in Australia. It also includes the country-specific policy recommendations developed 

by the OECD during the review process. 

The report was prepared for The OECD Review of Regulatory Reform in Australia published in 2010. 

The Review is one of a series of country reports carried out under the OECD’s Regulatory Reform 

Programme, in response to the 1997 mandate by OECD Ministers. 

Since then, the OECD has assessed regulatory policies in 23 member countries as part of its 

Regulatory Reform programme. The programme aims at assisting governments to improve regulatory 

quality — that is, to reform regulations to foster competition, innovation, economic growth and important 

social objectives. It assesses country’s progresses, drawing on the 2005 Guiding Principles for Regulatory 

Quality and Performance, which brings the recommendations in the 1997 OECD Report on Regulatory 

Reform up to date, and also builds on the 1995 Recommendation of the Council of the OECD on Improving 

the Quality of Government Regulation. 

The country reviews follow a multi-disciplinary approach and focus on the government's capacity to 

manage regulatory reform, on competition policy and enforcement, on market openness and on specific 

issues, such as multi-level regulatory governance and environmental policy for Australia. These are 

presented in the light of the domestic macro-economic context. 

This report was prepared by Gregory Bounds and Filippo Cavassini in the OECD Public Governance 

and Territorial Development Directorate. It benefited from comments from Josef Konvitz and Stéphane 

Jacobzone in the OECD Public Governance and Territorial Development Directorate, and comments 

provided by colleagues throughout the OECD Secretariat. The report reflects valuable contributions from 

business and trade union representatives, consumer groups, and academic experts in Australia, and from 

government officials and parliamentarians of the Commonwealth of Australia and the States and 

Territories: New South Wales, (NSW) Victoria, Queensland, Western Australia, South Australia, 

Tasmania, the Australian Capital Territory (ACT) and the Northern Territory. The report was peer 

reviewed by the 30 member countries of the OECD. It is published under the authority of the OECD 

Secretary-General. 
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PRELIMINARY SUMMARY AND KEY MESSAGES 

The Federal (―Commonwealth‖), State and Territory governments of Australia are undertaking a 

significant programme of co-ordinated national reform to improve the productivity of the national 

economy. The Commonwealth, States and Territories have agreed on a reform agenda focusing on 

competition, regulatory reform and human capital. This involves significant changes to the management of 

Federal and State and Territory financial relations to give the States and Territories (―States‖) more 

autonomy and accountability for the delivery of services to citizens in key service delivery areas under a 

new intergovernmental agreement for funding arrangements, including financial incentives to facilitate or 

reward reforms. Regulation reform is at the core of the Council of Australian Governments (COAG) 

reform agenda and improvements to national productivity. It involves actions to improve the quality of the 

stock and flow of regulation within the governments of the States and the Commonwealth, and to promote 

regulatory harmonisation and the removal of regulatory overlap and duplication at a national level. The 

reforms also aim to preserve regulatory competitiveness and innovation where this is beneficial to the 

national economy. 

The implementation of the COAG reform agenda has been boosted by Commonwealth leadership and 

new working arrangements at the COAG, including the use of working groups of senior state officials 

chaired by a Commonwealth Minister, to identify areas for reform and develop implementation plans. At 

the sub-national level, States have strengthened regulatory policies, institutions and tools to facilitate 

effective implementation of reform. The progress of the reforms and the service delivery by jurisdictions 

will be monitored by the COAG Reform Council (CRC), an independent body that will produce ongoing 

reports monitoring the outcomes from the initiative. The Commonwealth has agreed to provide ―reward‖ 

payments to the States based on the advice of the CRC on the delivery of reforms in specified areas.  

There are widespread concerns that the global economic and financial crises will lower trend 

economic growth in key developed countries around the world because of higher risk aversion, less access 

to finance and higher required returns on capital. In July 2009, COAG acknowledged the important role of 

further microeconomic and regulatory reform to enhance Australia’s productivity and competitiveness, 

raise potential growth rates and living standards, and better enable Australia to deal with difficult 

international economic circumstances. 

Recent reports of COAG have noted the significant progress being made on the Seamless National 

Economy agenda, in particular the nationally-uniform occupational health and safety laws to reduce 

employers’ costs; a national licensing system for specified occupations to improve flexibility and reduce 

licence costs; and, a single Commonwealth managed consumer credit system, reducing regulation and 

enhancing consumer protection. 



  

© OECD 2010. All rights reserved. 7 

INTRODUCTION 

Achieving co-ordinated reform across multiple levels of government is genuinely a case where the 

whole is greater than the sum of its parts. In all OECD member countries political accountability and 

administrative responsibility for the development of policy, the delivery of public services and the design 

and implementation of regulation is shared across multiple jurisdictional boundaries. These structures are 

largely historical and can be between the State and Federal level, or between a regional and central level 

for unitary states, and local governments can also have wide powers. The principle of subsidiarity is 

intended to assign decision making to the closest level of government to the citizen. In practice, however, 

multiple levels of government are co-dependent for legal authority, fiscal resources, information or service 

delivery and the allocation of labour and capital. Multi-level co-ordination and governance arrangements 

are required to enable governments to balance their obligations to be responsive to citizens and 

communities and to manage the consequences and opportunities of globalisation and the national interest.  

The management of multi-level regulatory capacity presents particular challenges to ensure that 

regulation used by different levels of government is effective and efficient and does not impose an 

unnecessary cost on the community. To be effective regulation has to meet its policy objectives within 

jurisdictions. But a potential undesirable consequence of multi-level regulation can be the creation of 

barriers to national and international trade in goods and services, increased administrative costs, and 

regulatory duplication and overlap which constrain and fragment the development of markets. This can 

limit choice, drag down productivity, and increase costs for consumers both within and outside the borders 

of the sub national government.  

Accordingly, the 2005 OECD Guiding Principles for Regulatory Quality and Performance (OECD, 

2005) encourage countries to ―commit to regulatory reform at the highest political level, recognising that 

key elements of regulatory policy – policies, institutions and tools – should be considered as whole and 

applied at all levels of government.‖ This implies two broad factors for ensuring regulatory quality in a 

multi-level context:  

 the development of regulatory management capacity at a sub national level with a focus on 

improving the stock and flow of regulation and the facilitation of national markets; and 

 arrangements to promote co-ordination and coherence across levels of government, the removal 

of regulatory overlap and the practical application of the principle of subsidiarity.  

This chapter
1
 analyses the arrangements for multi-level regulatory capacity in Australia. It first 

analyses the policies and institutional arrangements that the Commonwealth and States have established to 

facilitate reform across levels of government. It then examines the effectiveness of these policies and 

institutional arrangements by looking at progress towards strengthening regulatory management across 

States. The aim is to look at the extent to which the arrangements contribute to better regulation, identify 

critical success factors and, where practicable, make recommendations for improvements to strengthen 

multi-level regulatory capacity in Australia.  

                                                      
1.  This chapter was drafted by Gregory Bounds, Policy Analyst, OECD Regulatory Policy Division, and 

Filippo Cavassini, Master’s candidate, Harvard Kennedy School of Government.  
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THE AUSTRALIAN FEDERATION AND THE COAG NATIONAL REFORM AGENDA 

The Australian Constitution 

In Australia rule making powers are distributed between the Commonwealth, six States and two 

Territories: New South Wales, (NSW) Victoria, Queensland, Western Australia, South Australia, 

Tasmania, the Australian Capital Territory (ACT) and Northern Territory (see map – Norfolk Island 

Territory has also been given some local rule making powers by the national government). The Australian 

Constitution established the Commonwealth of Australia
1
 in 1901 and allocates certain powers to the 

Commonwealth. Each State has its own constitution, given continuing effect by the Australian 

Constitution, under which a State Parliament may make laws on any subject of relevance to that particular 

State, with the exception that the States cannot impose duties of customs or excise or raise defence forces. 

The ACT and Northern Territory are largely self governing through a conferral of power by the 

Commonwealth Parliament.  

The States are bound by the Australian Constitution which expressly guarantees the continued 

existence of the States and preserves each of their State constitutions which regulate, among other things, 

the legislature, the judiciary and the Executive Government within them. With few exceptions the 

Australian Constitution does not confine the matters about which the States may make laws. As a 

consequence, the majority of domestic and criminal matters are regulated primarily by laws made by the 

States, rather than by laws of the Commonwealth Parliament.  

The Commonwealth Parliament by contrast is confined to making laws within the scope of one or 

more powers given to it by the Australian Constitution. These expressly include taxation, defence, external 

affairs, interstate and international trade, foreign, trading and financial corporations, marriage and divorce, 

immigration, bankruptcy and interstate arbitration. Where a valid Commonwealth law is inconsistent with 

a valid state law, the Commonwealth law prevails. The Commonwealth may make a law with respect to a 

head of power within the Constitution even if it may also be characterised as a law with respect to another 

matter that is not within a head of power. Accordingly, the law making power extends to matters incidental 

to the core regulation.  

The Australian Constitution has an express mechanism for legislative co-operation between 

jurisdictions which states that the Commonwealth Parliament has power to make laws with respect to:  

… matters referred to the parliament of the Commonwealth by the Parliament or Parliaments of 

any State or States, but so that the law shall extend only to States by whose Parliaments the 

matter is referred, or which afterward adopt the law (Subsection 51 (xxxvii).  

This has been used where the States and the Commonwealth have agreed that a multi-jurisdictional 

approach is warranted. Uses have included laws on corporations, terrorism and the Murray-Darling Basin 

river system which crosses state borders (see Box 1). In addition, the Commonwealth has powers to raise 

and spend monies and to give grants to the states. In a practical sense the Commonwealth’s broad spending 

powers supplement its narrower rule making powers, influencing public policy and government service 

delivery across the nation.  
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Box 1. Models of legislative co-operation in the Australian Federation 

Section 51 (xxxvii) of the Constitution provides expressly for legislative co-operation in the Australian Federation 
by providing, in effect, that States may “refer” additional law making power to the Commonwealth Parliament. 
Alternatively, States can also collectively implement “mirror” or complementary schemes by enacting uniform laws in 
their own jurisdictions. In some other cases, it may also be open for States or Territories to confer functions under their 
own laws on officers or agencies of other jurisdictions (which may in turn legislate, in effect, to ratify such conferrals) 
Recently, there have been various constitutional “referrals” of powers by the States under the express power given by 
s.51 (xxxvii) in relation to matters of particular national significance. References affecting air transport were given as 
early as 1950-52. More recently, referrals have been given in relation to family law (1986-90), industrial relations 
(1996), corporations (2001), terrorism (2002-03) and the Murray-Darling River Basin (2007-08). 

The referral mechanism has been regarded as a particularly effective tool for establishing national regulatory 
schemes involving national regulators. Other co-operative mechanisms have in practice not been so reliable in 
achieving lasting, uniform national outcomes. Constitutional referrals generally take one of two forms: 

 “Text based” referrals give the Commonwealth the necessary power to enact the text of a particular Bill, 

as well as a separate reference power to amend only that Act (once enacted) in the future. Typically, 
general limitations are placed on the power to amend the text. 

 “Subject based” referrals give the Commonwealth power to legislate in a particular area without any 

specification of how to deal with the subject referred. A subject based referral needs to be sufficiently broad 
to cover the matters to be dealt with in the national law and allow amendments to that law. 

The Commonwealth and the States work closely to set the terms of a national law based on referrals. This will 
typically involve an intergovernmental agreement describing how the referral will work, and may include quorum and 
voting rules by which Ministerial Councils with representation from the Commonwealth and participating States and 
Territories may consider amendments. 

As noted, other legal frameworks for national legislation are: 

 “Mirror” schemes involve one State enacting a law which is then enacted in the same or similar terms in 

another jurisdiction. This may, however, involve some lack of uniformity, either at the time that the law is 
enacted or over time as laws are amended separately. Agreements to keep laws consistent may thus be 
less effective. 

 Complementary approaches involve one jurisdiction, either the Commonwealth or a State, enacting a law 

which is then applied by each of the other participating jurisdictions as a law of that jurisdiction. A variation 
of this theme involves the enactment of State legislation, jurisdiction by jurisdiction, to complement core 
national arrangements under Commonwealth law. While this approach tends to reduce scope for 
non-uniformity (by automatic application of amendments made by the “lead” jurisdiction), it faces certain 
constitutional limitations identified by the Australian court of final constitutional appeal, the High Court of 
Australia. 

Source: Australian Government. 

At a supranational level, Australia has forged a strong relationship with New Zealand. This 

relationship has evolved through intense cultural, social and economic relations (see Annex A). For 

example, Australia and New Zealand have progressively allowed access to the other’s markets and free 

movement of citizens. They have established inter-governmental bodies to guide decisions that affect their 

mutual relation. An example of practical cooperation relates to a joint approach to public sector learning 

through the establishment of the Australian New Zealand School of Government, which brings together the 

Commonwealth, States and Territories as well as the government of New Zealand (see Box°16). 
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The High Court is the court of final jurisdiction in all constitutional matters and is responsible for 

determining any inconsistency. The High Court has jurisdiction on all matters where the Commonwealth 

government is a party. Generally, its jurisprudence regarding the scope of Commonwealth government 

power has evolved in step with the evolving significance of national issues within Australia. In a number 

of cases, the High Court has upheld the power of the federal government to regulate trading activities, 

intervene in environmental matters and affect industrial relations. The High Court has also upheld the role 

of the Commonwealth as the sole tax collector. The Commonwealth in turn transfers resources to the States 

through grants (see Box 2). 

Box 2. The High Court and federalism: key judicial cases 

The High Court has interpreted the “heads of power” outlined in the Constitution and the relationship between the 
Commonwealth and the States through a series of cases that have accompanied the evolution of federalism in 
Australia. 

The 1920 Engineers Case arose out of a claim lodged by a union of engineers in the Commonwealth Court of 
Conciliation and Arbitration for an award relating to 843 employers across Australia. In Western Australia, the 
employers included three governmental employers. The question was whether a Commonwealth law made under the 
"conciliation and arbitration" power (Section 51 (xxxv)) could authorise the making of an award binding those three 
employers. The High Court recognised this legislative reach of the Commonwealth Parliament. The case is widely 
acknowledged as having reversed the doctrine of reserved State powers. 

In 1942, to finance the war effort, the Commonwealth Government introduced a uniform income tax. At the time, 
income taxes were levied at both a state and federal level. South Australia, Victoria, Queensland and Western 
Australia challenged the uniform tax scheme, which would have made the Commonwealth the only tax collector. In the 
First Uniform Tax Case, the High Court upheld the uniform tax scheme under section 51(ii) of the Constitution that 
grants the Commonwealth power to levy taxes. 

The 1983 Tasmanian Dam Case centred around the construction of a hydro-electric dam on the Franklin River in 
Tasmania, which was supported by the Tasmanian government. The Commonwealth Government prohibited the 
construction of the dam on the basis of federal environmental laws enacting international treaties. The Government of 
Tasmania challenged the Commonwealth‟s action as going beyond the powers granted to the Commonwealth by the 
Constitution. The High Court upheld the Commonwealth‟s action on the basis of section 51(xxix) of the Constitution, 
giving the Commonwealth Parliament the power to make laws regarding external affairs 

In the 2006 WorkChoices Case, New South Wales, Western Australia, South Australia, Queensland and Victoria 
challenged a package of amendments to federal labour legislation affecting industrial relations. The States argued that 
the amendments were unconstitutional because the Constitution did not grant the Commonwealth the power to 
regulate industrial relations. The High Court upheld the amendments under section 51(xx) of the Constitution that gace 
the Commonwealth Parliament the power to make laws with respect to corporations. 

Source: Zines (2008); www.hcourt.gov.au 

The Council of Australian Governments  

COAG is the main forum for the development and implementation of inter jurisdictional policy, 

comprising the Australian Prime Minister as its chair, State Premiers, Territory Chief Ministers and the 

President of the Australian Local Government Association (ALGA). It was established in May 1992 out of 

a shared agenda aimed at advancing microeconomic reform and reducing the economic costs of duplication 

and overlap (Hollander, 2006). This agenda led to the historic National Competition Principles agreement, 

which was signed by COAG in 1995. In 2006, COAG reached an agreement to implement a further 

ambitious programme of national reform, including national regulatory reform called the Australian 

National Reform Agenda (NRA) (see Box 3 for examples of co-ordination structures for multi-level 

governance in other OECD member countries).  
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Box 3. Inter-governmental dialogue in Canada, Italy and Switzerland 

The importance of co-ordination across levels of government has been recognised in other governance systems. 
Other countries have put in place permanent mechanisms to facilitate dialogue and collaboration. 

 In Canada, a Federal, Provincial and Territorial Working Group on Regulatory Reform provides a forum of 
dialogue and co-ordination around a shared approach to regulatory reform. The Working Group on 
Regulatory Reform focuses on developing common regulatory principles and sharing best practices. 

 In Italy, the Conference of State-Regions provides a mechanism for multi-level political negotiation, 
collaboration and information sharing. It comprises the Prime Minister, who chairs the Conference, and the 
Presidents of the Regions. National Ministers might participate whenever matters of their competence are 
discussed. The Government consults the Conference on any legislative initiative related to areas of regional 
interest.  

 In Switzerland, Conferences of Cantonal Directors, comprising of the directors of the 26 Cantons in 13 
policy areas, facilitate co-ordination among the Cantons and co-ordination between cantons and federal 
authorities. A Conference of Cantonal Governments serves as a co-ordinating body among Cantons in all 
matters not covered by the Conferences of Cantonal Directors. A Federal Dialogue, comprising of a 
delegation of the Federal Council and a delegation of the Conference of Cantonal Governments, discusses 
issues and programmes of overall importance. 

Source: OECD (2009a); OECD (2009e); OECD (2006a). 

The Government elected in November 2007 has brought new momentum to the reform agenda, 

supporting a more co-ordinated approach to national issues and a more co-operative style of interaction 

across levels of government. It renewed a call for co-operative federalism based on subsidiarity, 

committing Commonwealth and States to devolve to the extent possible responsibilities for regulation and 

for allocation of public goods so that government is accessible and accountable to those affected by its 

decisions (Twomey et al., 2007; Wilkins, 2008).
 
 

In 2007 COAG agreed a new model of cooperation underpinned by more effective working 

arrangements, with seven areas identified for its 2008 work agenda (see paragraph 67). COAG also agreed 

to begin changing the nature of Commonwealth-State funding arrangements by agreeing to focus more on 

outputs and outcomes, underpinned by a commitment from the Commonwealth Government to provide 

incentive payments to drive reforms.
2
  

The reform agenda 

Waves of co-ordinated reform 

The National Reform Agenda (NRA) agreed in 2006 comprised three streams – competition, 

regulatory reform and human capital (PC, 2006a). 

 The competition stream involved reforms in the areas of energy, transport, infrastructure and 

planning and climate change. 

 The regulatory reform stream comprised two distinct sets of initiatives. The first is designed to 

promote best practice regulation making and review. The second focuses on reducing the 

regulatory burden in ―hot spots‖ where overlapping and inconsistent regulatory regimes are 

impeding economic activity. 
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 The human capital stream covered three areas – health education and training and work 

incentives. 

In 2008 COAG agreed additional elements of the reform agenda in relation to boosting productivity, 

increasing workforce participation and mobility and delivering better services to the community.
3
  

The NRA and COAG’s new reform agenda constitute ―the third wave of reform‖ in Australia. The 

first wave took place in the 1980s and increased Australia’s exposure to international markets through the 

floating of the Australian dollar, the deregulation of financial markets and the (unilateral) reduction and 

removal of tariffs on protected industries. The second wave took place in the early to mid 1990s and 

involved an extensive programme of microeconomic reform and the implementation of a COAG 

agreement on National Competition Policy (NCP) to develop a national market. NCP significantly 

increased the exposure of the national economy to competition through a programme of legislative reform 

and the structural reform of government monopolies undertaken at all levels of government (Silver, 2008; 

Banks, 2008; see also the discussion in the Regulatory Management and Competition Chapters).  

Australia had gradually declined in the international rankings of GDP per capita since the 1950s. The 

reforms were instrumental in reversing this trend and promoting economic growth in Australia in the 1990s 

and delivering the impressive economic performance of Australia since 2000 as well as making the 

economy more flexible and resilient in the face of volatile international economic conditions such as the 

1990s Asian financial crisis.
4
 This included annualised GDP growth above 3%, and growth in real 

domestic income above 4% (OECD, 2006b; BCA, 2005). 

The momentum for the most recent wave of reform grew from an awareness of the need to address the 

future challenges of an ageing population, and the competition of rapid growth in major developing 

countries, through reversing declining productivity and increasing workforce participation, as well as from 

an impetus from some of the States.
5
 The Productivity Commission (PC 2005) in a review of the outcomes 

of National Competition Policy reforms identified the following factors as underpinning its success:  

 recognition by all governments of the need for reform; 

 broad agreement on the priority problem areas; 

 a solid conceptual framework and information base to guide policy prescriptions; and 

 effective procedural and institutional mechanisms to implement reform. 

A particular finding was that the flexibility afforded jurisdictions on how to implement reforms and 

the transparent monitoring of progress and outcomes of the NCP reform programme were well suited to a 

multi-jurisdictional reform agenda.  

In developing its new reform agenda, COAG endeavoured to build on the lessons from the NCP and 

adapt these to the development of co-ordination arrangements. The COAG reform agenda also involves the 

Commonwealth and the States entering into reform agreements, the attachment of incentive payments to 

the achievement of agreed reforms by the states and monitoring by an independent oversight body, in this 

case the COAG Reform Council (CRC). Like the role played by the National Competition Council, the 

CRC has responsibility to make recommendations to the Commonwealth government, specifically the 

Prime Minister, on the performance of the States in meeting agreed reforms before incentive payments to 

reward nationally significant reforms are made. The States continue to have a high level of flexibility in 

service delivery, with the intention being a focus on improving the well-being of all Australians through 

improvements in the quality, efficiency and effectiveness of government service delivery. 
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The current COAG reform agenda represents a revitalisation of the role of COAG, which was given 

significantly greater impetus following the election in November 2007 of the Labor government led by 

Prime Minister Kevin Rudd. The Commonwealth Government was thus led by the same party in power in 

all States, providing a window of opportunity for facilitating reform.
6
 This impetus is reflected in the scope 

of the new Commonwealth State intergovernmental agreements that were subsequently negotiated at 

COAG. It is also demonstrated in the increased frequency of COAG meetings and the breadth of the 

agenda. Prior to the 2006 agreement, COAG met on average less than twice a year. From November 2007 

to July 2009, there have been eight COAG meetings and a commitment to further meetings to progress the 

agenda.  

Estimating the benefits of the reform agenda 

COAG’s regulatory reform effort focuses on reducing the regulatory burden across the three levels of 

government. As part of the regulatory reform stream of the 2006 National Reform Agenda (NRA), 

governments agreed to a range of measures to ensure best-practice regulation making and review, and to 

commence the reform of selected specific regulation ―hotspots‖.
7
 The best practice measures included a 

commitment from all governments to:  

 establish and maintain effective arrangements to maximise the efficiency of new and amended 

regulation and avoid unnecessary compliance costs and restrictions on competition;  

 undertake targeted public annual reviews of existing regulation to identify priority areas where 

regulatory reform would provide significant net benefits to business and the community;  

 identify further reforms that enhance regulatory consistency across jurisdictions or reduce 

duplication and overlap in regulation and in the role and operation of regulatory bodies; and  

 in principle, aim to adopt a common framework for benchmarking, measuring and reporting on 

the regulatory burden (COAG, 2006a). 

Modelling by the Productivity Commission (PC) indicates that the productivity and price effects from 

the competition and regulatory reform streams could add around 1.7% of GDP or AUD 3.38 billion in 

2005-06 dollars. Within this stream, the largest benefits are estimated to accrue from the reduction in 

regulatory compliance costs, and are approximately three quarters of the total output gain at 1.31% of 

GDP, or AUD 2.67 billion.
8
 The potential impacts from the human capital reform stream are even more 

substantial. The PC estimated that improvements to the effectiveness of health service provision could 

raise the level of GDP by around 0.4%, while higher workforce participation and productivity could raise 

effective labour inputs by around 8%, resulting in higher per capita household income. The estimated 

return on reforms to work force ―participation‖ was 6.1% of GDP per capita, and on workforce 

―productivity‖ 2.7% of GDP per capita (Gretton, 2008; PC, 2006a). 

The private sector has also advocated the potential benefits of regulatory reform. For example, the 

Business Council of Australia (BCA), the lead business association in Australia, highlighted the positive 

impact on business produced by reducing overlapping and duplication across jurisdictions. It identified 

federal-state relations as a key area of reform that could boost productivity and competition 

(BCA, 2007a, 2008). 
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Changes to Fiscal arrangements and Federal State relations 

Vertical fiscal imbalance 

The existing system of intergovernmental financial transfers had been identified as an impediment to 

co-ordinated reform but was not dealt with until the change of government brought a new emphasis on ―co-

operative federalism.‖ Given the importance of fiscal arrangements as part of the processes for regulatory 

reform, some attention to this topic is necessary. The Australian system is characterised by a vertical fiscal 

imbalance in revenue collection between the States and the Commonwealth and a system of horizontal 

fiscal equalisation in the payments made by the Commonwealth across jurisdictions. The States exercise 

very limited taxing powers and receive most of their funding through the Commonwealth from two main 

sources of Commonwealth distribution.  

All revenue collected from the broad based consumption tax levied by the Commonwealth, the Goods 

and Services Tax (GST), is distributed back to the States. The revenue is intended to provide the States 

with guaranteed access to a ―growth tax.‖ The way that the revenue is distributed however is not based on 

where it was collected, but according to a formula determined by the Commonwealth Grants Commission 

which is intended to produce ―horizontal fiscal equity‖ across all jurisdictions. The calculation of the share 

that States receive is based on an assessment of what would be required for each State to have the same 

capacity to deliver the same standard of services to its citizens, if it operated at the same level of efficiency, 

regardless of population size.
9
 States are then free to spend the GST revenue according to their budget 

priorities.  

The other main sources of state budget revenue are Specific Purpose Payments (SPPs) made by the 

Commonwealth to fund specific areas. Over time there had been a proliferation of these payments which 

were tied to the conditions set by the Commonwealth, and used by the Commonwealth to set aspects of 

state policy. For example, in the 2006-07 financial year, 90 distinct SPP programmes provided 

AUD 28 billion to the states or directly to schools or local governments. This accounted for 42% of total 

revenue paid by the Commonwealth to the states. It was a frequent requirement of an SPP that states match 

the grants with their own funding. This gave the Commonwealth significant control over state policies and 

programmes and reduced state budget flexibility (Twomey et al., 2007).  

This overlap of funding responsibilities between the Commonwealth and the states set up incentives 

for cost and blame shifting between jurisdictions while reducing transparency and accountability to the 

public. This has been particularly evident, for example, in the provision of private medical services and 

aged care, which are both Commonwealth responsibilities, and the provision of hospital services which is a 

State responsibility. The obvious overlap in the funding for the delivery of efficient services to citizens 

demonstrated a pressing need for a simpler system of inter governmental transfers and a clearer 

specification of spending responsibilities among the two levels of government (OECD, 2006b). Other 

OECD member countries have been confronted with the challenge of strengthening fiscal responsibility 

and improving effectiveness and efficiency of equalisation schemes (see Box 4). 
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Box 4. Fiscal equalisation reform in Germany, Italy and Japan 

In Germany, the major share of federal government transfers to the new states is based on the “Solidarity Pact” 

(Solidaritätspakt, SP), in force since 1995. The SP has a volume of EUR 10 billion annually (DM 20.6 billion, 0.5% of 
GDP in 2001) of which about two-thirds are available unconditionally and the remainder is earmarked for investment 
expenditures. Initially, the SP was conceived to expire without replacement after ten years, at the end of 2004. But with 
growth in the new states stagnating at a low level and the economic convergence with the old Länder stalling, a 

consensus developed that special funding for eastern Germany should continue for the purpose of infrastructure 
investment. Eventually, a new arrangement – the Solidarity Pact II – was negotiated between the federal government 
and the new Länder, which forms a supplement to the inter-state fiscal equalisation system. 

The SP II came into force at the beginning of 2005 and will run until the end of 2019. The SP II contains two 
baskets. Within the first one the new states obtain annual lump sum payments by the federal government 
(Bundesergänzungszuweisungen, BEZ), distributed across the Länder on a per capita basis. The purpose of the 
provision is to fund infrastructure investment and to compensate for the weak financial endowment (kommunale 
Finanzkraft) of the eastern German communities. While the agreement specifies that the transfers be used so as to 

foster the recovery of the new states, funds are not formally earmarked for investment, in contrast to the corresponding 
provision of the first Solidarity Pact. Each state is obliged, however, to present for information annual “Progress 
Reports” to the inter-governmental Financial Planning Council, showing the use of the funds and the state‟s fiscal 
stance. The second basket of the SP II refers to investment of the federal government out of its own budget. 

In Italy, reform of fiscal equalisation was driven by the wish to develop greater local fiscal autonomy in line with 

the principles of fiscal federalism. In 2000, the central government introduced a system which eliminates altogether 
central government transfers and substitutes these by a strictly rules-based system of regional sharing and horizontal 
equalisation transfers of a portion of national VAT receipts.  

The reform encompasses a large boost to regional tax income from the sharing of the national value added tax 
(comparticipazione IVA), making it the single highest source of revenue for the regions. The sharing formula allocates 
38.55% of national VAT revenues to the regions as a whole, and then divides up this amount in the first instance by 
each region‟s share in national consumption (theoretical share), allocating receipts to the territory where they are 
presumed to have arisen. In a second step, around 40% of this total (23% of national VAT receipts) is placed in a 
notional national equalisation fund, which is allocated to the poorer regions (effective share), using a formula based on 
historical spending, resident population, and deviation from national mean tax capacity, the latter adjusted by a 
“solidarity coefficient” of 90%. Less than full (100%) equalisation of tax capacity was considered important for limiting 
moral hazard effects, as it left an incentive for receiving regions to develop their tax bases and improve fiscal effort. 

In Japan, the Local Allocation Tax (LAT) – a block grant – is the main equalisation scheme. Similar to those in 

Australia and the Nordic countries, it is based on criteria related to both financial capacities and needs/costs. The 
amount of money made available for the LAT is a pre-specified share of revenues from five central government taxes. 
Earmarked grants have added to the already strong equalizing power of the LAT, with low income/rural prefectures 
often receiving more than wealthier ones on a per capita basis, in particular for public work projects.  

The fiscal cost of equalisation has edged up in recent years while pre-transfer disparities between jurisdictions 
have narrowed. Several factors have contributed to the upward pressures on the grant system. The LAT system has 
been asymmetric in adjusting for the business cycle. The money available for the LAT – a fixed share of central 
government tax revenues – increases during upswings. Cyclical tax windfalls have made it possible to upgrade 
minimum standards for local public services. During downturns, however, it has been difficult to cut back these 
transfers. Moreover, several observers have argued that the vague definition of public services included in the 
standard fiscal needs formula, which the LAT equalises, has contributed to ballooning demand for transfers. 

To address these challenges, in 2002 the Government launched a “Trinity Reform”, which reformed earmarked 
grants and block transfers, leaving to municipalities greater leeway in the use of funds, and transferred around 
JPY 3 trillion of tax revenue from the central to local governments. This was accomplished by changing the tax rate 
schedule for the personal income tax to make it more progressive and replacing the three tax rates in the local 
inhabitant tax by a flat rate of 10% in 2007. 

Source : Jones and Tsutsumi (2008); Joumard and Yokoyama (2005); Wurzel (2003); OECD (2009e).  
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A new framework for federal financial relations 

In November 2008, COAG agreed to a new overarching framework for the Commonwealth’s 

financial relations with the States, to “reduce Commonwealth prescriptions on service delivery by the 

States, providing them with increased flexibility in the way they deliver services to the Australian 

people.”
10

 The Intergovernmental Agreement on Federal Financial Relations (IGA) is a new funding 

agreement with the objective of improving the well-being of all Australians through collaborative working 

arrangements, including clearly defined roles and responsibilities and fair and sustainable financial 

arrangements, to facilitate a focus on long term policy development and enhanced government service 

delivery. The framework is also based on: 

 enhanced public accountability through simpler, standardised and more transparent performance 

reporting by all jurisdictions, with a focus on the achievement of outcomes, efficient service 

delivery and timely public reporting; 

 reduced administration and compliance overheads; 

 stronger incentives to implement economic and social reforms;  

 the ongoing provision of Goods and Services Tax (GST) payments to the States and Territories 

equivalent to the revenue received from the GST; and 

 the equalisation of fiscal capacities between States and Territories. 

The new financial framework saw a significant rationalisation of Specific Purpose Payments (SPPs), 

primarily through combining many into a smaller number of new National SPP Agreements, without a 

reduction in total Commonwealth funding for these activities. This reform reduced the number of SPPs 

from 92 to five new national agreements for delivery of core government services – health, affordable 

housing, early childhood and schools, vocational education and training, and disability services. 

The principles underpinning the National Agreements/Specific Purpose Payments and stated in the 

Intergovernmental Agreement on Federal Financial Relations require ―a mutually agreed statement of 

objectives and outcomes, outputs, roles and responsibilities, and performance indicators.‖  

The agreement reduced involvement by the Commonwealth in the delivery of services by the states 

and involved a major rationalisation of the number of payments made by the Commonwealth to the States. 

Instead of receiving over 90 separate payments which could only be spent in a specified area, the payments 

were rationalised to five broad areas. The only condition imposed is that the states are required to spend the 

SPP in the corresponding service sector, but have full budget flexibility to allocate the funds within that 

sector as they see fit.  

In addition to the financial payment arrangements, the IGA provides the basis of an agreement by the 

Commonwealth and States to expand the productive capacity of the economy through collaboration on 

policy development and service delivery and the implementation of social and economic reforms of 

national importance. It also has a specific focus on enhancing social inclusion and addressing indigenous 

disadvantage.  
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The funding agreement operates over five years and covers:  

 AUD 60.5 billion in a National Healthcare SPP;  

 AUD 18 billion in a National Schools SPP;  

 AUD 6.7 billion in a National Skills and Workforce Development SPP;  

 AUD 5.3 billion in a National Disability Services SPP; and  

 AUD 6.2 billion in a National Affordable Housing SPP.  

Under the IGA the SPPs are distributed among the States on an equal per capita basis phased in over 

five years (with the exception of the schools SPP which is to be distributed according to full-time student 

enrolments in government schools). For each payment area a mutually agreed statement clarifies the roles 

and responsibilities that will guide the Commonwealth and States in the delivery of services across the 

relevant sectors and covers the objectives, outcomes, outputs and performance indicators for each SPP. The 

performance of all governments in achieving mutually-agreed outcomes and benchmarks specified in each 

SPP will be monitored by the independent CRC and reported publicly on an annual basis. The CRC will 

also undertake a comparative analysis of the performance of governments in meeting the objectives of the 

National Agreements.  

The Steering Committee for the Review of Government Service Provision is responsible for collating 

the performance data and providing them to the CRC. The Steering Committee is an existing structure 

which was established in 1994 and is chaired by the Chairman of the Productivity Commission, with senior 

representatives from Australian, State and Territory governments. The PC provides the secretariat for the 

steering committee (see Box 5). 

Box 5. Tracking government performance: the Review of Government Service Provision 

The Steering Committee for the Review of Government Service Provision operates under the auspices of COAG. 
The Review aims at: 

 establishing the collection and publication of data to conduct ongoing comparisons of the efficiency and 
effectiveness of Commonwealth and State services; 

 compiling and assessing service provision reforms that have been implemented or are under consideration 
by Commonwealth, and State governments. 

Since 1995, the Review has produced an annual Report on Government Services. The Report includes 
performance indicators and data for each jurisdiction on fourteen service areas, including National Reform Agenda 
priorities. 

The Steering Committee works closely with a number of working groups for the preparation of the Report on 
Government Services. The working groups are responsible for the development of the performance indicators. 
Working groups are comprised of senior staff from relevant line agencies from all jurisdictions. 

Source: www.pc.gov.au/gsp/reports/rogs  
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The IGA specifies that the CRC’s reports on the performance information for all governments against 

National Agreement outcomes and performance benchmarks will be made public. These reports should 

assist the public in assessing government’s progress against agreed objectives outcomes and outputs. The 

reports should also highlight examples of good practice and performance in order to promote the adoption 

by other jurisdictions of innovative methods of service delivery. The agreement specifies tight timeframes 

for the reports. The steering committee is to provide the agreed performance data ―desirably‖ within three 

months and no later than six months after the reporting period. The CRC is to report to COAG annually, 

within three months of receiving the performance data. Within this period, the States and Territories will 

be consulted for one month before the CRC delivers its reports. To achieve this demanding timetable the 

secretariat of the steering committee and the CRC maintain day to day contact, with the secretariat 

reporting progress to the CRC on a ―no surprises‖ basis. The Productivity Commission also has a role to 

report to COAG on the economic impacts and benefits of COAG’s agreed reform agenda every two to 

three years.
11

 

Incentive mechanisms: National Partnership Payments 

The new arrangements commenced on 1 January 2009. The 2008-09 Commonwealth budget 

statement expresses great aspirations for economic and social benefits from the change in federal financial 

relations. Greater autonomy for the States combined with a results-based reporting framework is intended 

to produce greater accountability of the states to citizens within their own jurisdiction. In turn this 

flexibility, as well as competition between the States, is intended to lead to innovation and improvements 

in the methods of service delivery, resulting in increased productivity.  

Australian National University economist Ross Garnaut has noted that the previous payment 

arrangements, made by Commonwealth line agency to State line agency, were damaging to economic 

efficiency and exacerbated political economy obstacles to achieving reform across government:  

It creates an opportunity for sectoral agencies in the Australian and State Governments to collude 

against reform, against the central agencies at both a state and federal level. If the Victorian 

Government wants to clean up some highly inefficient part of the medical sector, it will have to 

challenge the political economy reason why the inefficiency exists. If it wants to do that, it will 

be told by the health departments in Victoria that you cannot change whatever it is that requires 

reform because Victoria’s commitments and expenditures are locked into a federal-state 

agreement on specific purpose payments (Garnaut, 2005, p. 93). 

An important factor in the new arrangements is that all payments will be centrally processed by the 

Australian Treasury and paid directly to each State treasury, where the State treasuries will be responsible 

for distributing the funds within their own jurisdiction. In the past Commonwealth portfolio departments 

made payments to the relevant agencies and each individual payment had its own administrative 

arrangements. Central processing, treasury to treasury, gives the States far greater control on how to 

administer the funds within their own jurisdiction. Taking the spending power away from Commonwealth 

agencies clearly implies a significant change in their role and the nature of bilateral relations between 

federal and state portfolio agencies and an effective limit on Commonwealth agency control of service 

delivery in the States and Territories. By implication, it should also involve some considerable reforms to 

the roles of Commonwealth agencies that were previously involved in overseeing and influencing service 

delivery in the States and Territories (see Box 6). 
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Box 6. Commonwealth Government 2008-09 Budget statement on the benefits of reforming the federal 
financial framework 

The reforms to the federal financial framework will result in significant ongoing economic and social benefits. 

Substantial benefits will flow from the co-operative aspects of federalism because working together more co-
operatively to resolve issues will reduce administration and compliance costs, which frees up resources which can then 
be available for other, more productive, uses. It should also reduce counter-productive behaviours such as 
cost-shifting. 

 For example, the negotiation of mutually agreed policy objectives, more clearly defining the roles and 
responsibilities of each level of government and rationalising the myriad of payment arrangements that 
currently exist, will clarify accountabilities. This will lead to a better alignment between Commonwealth and 
State programmes and increased transparency for the community. 

Another source of economic benefit, and one that is less obvious but nevertheless has the potential to generate 
significant productivity gains in public sector service delivery, will flow from the competitive aspects of federalism. 

 The increased autonomy which the States will have over how they deliver their services, within the context 
of the mutually agreed national objectives, is expected to lead to different modes of service delivery 
between the States – resulting in services that better suit the requirements of local communities. 

 Because the accountability of the States will also be enhanced, the increased freedom in delivering services 
should lead to more innovative methods of service delivery, which may then be adopted by other 
jurisdictions. 

 Over time, it could be expected that increased competition between the States will lead to service delivery 
which is more cost-effective and better meets community needs. The result will be increased productivity 
and improved services. 

Source: Commonwealth Budget Papers 2008-09, Budget Paper No. 3, Part 2: The COAG Reform Agenda 
www.aph.gov.au/budget%20dummy/budget%202007-08%20backup/2008-09/content/bp3/html/bp3_coag.htm 

The new federal financial arrangements also provide a facility for the Commonwealth to promote 

reforms in the States through another form of payment. National Partnership (NP) payments are designed 

to fund specific projects and to facilitate and/or reward States that deliver on nationally significant reforms 

based on National Partnership Agreements entered into by the Commonwealth and States.  

There are three forms of NP payments: project payments to support specific projects; facilitation 

payments to initiate reform in a specific area and lift standards of service delivery, and; reward payments 

based on the achievement of agreed performance benchmarks. National Partnership Principles guide the 

basis ofCommonwealth support for a national reform or service delivery improvement in areas of state or 

territory responsibility, where it:  
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 is closely linked to a current or emerging national objective or expenditure priority of the 

Commonwealth – for example, addressing Indigenous disadvantage and social inclusion; 

 has ―national public good‖ characteristics – where the benefits of the involvement extend 

nationwide;  

 has ―spill over‖ benefits that extend beyond the boundaries of a single State or Territory;  

 has a particularly strong impact on aggregate demand or sensitivity to the economic cycle, 

consistent with the Commonwealth’s macroeconomic management responsibilities; or 

 addresses a need for harmonisation of policy between the States and Territories to reduce barriers 

to the movement of capital and labour.  

The IGA requires that where the Commonwealth provides support for a national reform or service 

delivery improvement in areas of state or territory responsibility, the structure and design of National 

Partnership agreements including the administration and reporting arrangements, to the fullest extent 

possible be aligned with the principles in the IGA for designing National Agreements.
12

 This includes ―a 

mutually agreed statement of objectives and outcomes, outputs, roles and responsibilities, and performance 

indicators.‖ Financial or other input controls, such as a requirement for funding matching or maintenance 

of effort requirements on service delivery by the states and territories are specifically excluded. The role of 

the CRC in determining that ―ambitious‖ reform targets and continuous improvement in service delivery 

have been achieved is formalised in the agreement.  

The National Partnership Agreement to Deliver a Seamless National Economy is one of a number of 

national partnership agreements in identified priority areas that is linked to a national partnership payment. 

Other National Partnership Agreements cover specific reforms including improving teacher quality, early 

childhood education, hospitals and health workforce reform and remote Indigenous housing. 

Opportunities and challenges of tracking performance 

Performance data offer an opportunity to take stock of progress, refine implementation and promote 

learning across jurisdictions. However, collecting performance data might be challenging (see Box 7 for 

lessons learned from other OECD member countries’ experience). For example, a key challenge concerns 

data availability, including:  

 timeliness, as data might reflect 2 to 3 year time lags; 

 timetable, as some policies might bring about results over a number of years; 

 comparability, as the use of different policy approaches across jurisdictions might entail the use 

of different performance indicators; 

 coverage, as certain policy areas, like indigenous reform, might lack baseline data.
13
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Box 7. Tracking performance indicators in governing regional development policy 

The OECD has looked at the use of performance indicators in governing regional development policy in the EU, 
Italy, UK and the USA.

 
The study finds that: 

 Indicator systems promote learning: for evolution to occur, the systems must be sufficiently flexible to 

accommodate user feedback, as well as policy and programming changes. 

 There is no optimal design for a performance indicator system: establishing clear objectives from the 

outset can facilitate indicator selection, choices regarding incentives, and the proper use of information. 

 Partnerships between national and sub-national governments are essential: vertical interactions 

between institutional levels, as well as horizontal co-operation and peer processes facilitate formulating 
precise objectives, identifying relevant indicators, setting realistic stretch targets and devising appropriate 
incentive mechanisms. 

 Indicator systems should help inform short-term decisions, as well as long term strategy: it is 

important to balance monitoring of long-term outcomes with short-term. 

To ensure effective implementation, some OECD member countries are adopting methodologies that 
systematically track learning and capacity. For example, Austria is using a Balanced Scorecard methodology that seek 
to identify lessons learned and capacity challenges from the performance of rural development programmes. While it is 
too early to assess the effectiveness of this methodology, the Balanced Scorecard highlights the importance of tracking 
implementation capacity. 

Source: OECD (2009c). 

Efforts are underway to improve data availability. For example, the Commonwealth is to provide an 

additional AUD 46.4 million over four years to fund work undertaken by national data agencies, such as 

the Australian Bureau of Statistics and the Australian Institute of Health and Welfare, to address data gaps 

on Indigenous disadvantage (COAG, 2009a).
 
 

Once data are collected and analyzed, it is important that performance data feed back into decision 

making. The CRC and the Productivity Commission are making efforts to involve jurisdictions in the 

monitoring process and use performance data to identify best practices and help jurisdictions build on these 

best practices to address challenges and advance reform. 

Co-ordination of the reform agenda 

Heads of government meetings  

Prior to the introduction of COAG, Financial Premiers Conferences provided the peak 

intergovernmental forum through which the Commonwealth, the States and the Territories discussed issues 

of general concern. Yet, Financial Premiers Conferences were sometimes perceived as being mainly driven 

by the Commonwealth, which limited opportunities for inputs from the States and Territories (Painter, 

1996, p. 104; Hollander, 2006, p. 35). COAG was in part a response to such organizational arrangement. 

COAG meetings have been characterised by a high degree of collaborative efforts by State, Territory and 

Commonwealth political leadership as well as agency officials, who participate in COAG decision making 

through heads of government meetings, Ministerial Councils and working groups. 
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At the end of the 1990s and early 2000s, the role of COAG was perceived as declining. This was in 

part the consequence of a more assertive role of the Commonwealth vis-à-vis the States in terms of policy 

priorities and agenda setting. At the same time, however, there was the perception that COAG meeting and 

working arrangements partly contributed to limiting its effectiveness. COAG would meet only once a year 

and the meeting would be short.
14

 In part responding to this issue and partly reflecting the shift toward a 

more co-operative relationship between the Commonwealth, the States and the Territories, COAG has been 

convening more frequently since 2005. Between 2005 and 2007, COAG met twice a year. In 2008 and 

2009, it met four times per year.  

Commitment to enhance decision-making and dialogue through COAG has facilitated greater co-

ordination among State leaders and renewed calls for enhancing the role of States in COAG institutional 

arrangements. In October 2006, the States established a Council for the Australian Federation (CAF), 

comprising of all the State Premiers and Territory Chief Ministers. The CAF aims to facilitate 

COAG-based agreements with the Commonwealth by working towards a common position among the 

States, as well as learning and sharing of experience across States (see Box 8) (CAF, 2006).
 
Some State 

leaders have called for greater participation of States in COAG decision making. For example, the 

Victorian Premier has advocated the establishment of an independent secretariat supporting COAG 

decision making and for the right of States to place items on the COAG agenda (Brumby, 2008). 

Box 8. The role of the Council for the Australian Federation in fostering co-operation 

The CAF has provided a forum for dialogue between States and Territories and contributed to COAG reform 
agenda through: 

 Analysis: A CAF National Emissions Trading Taskforce has conducted detailed economic modelling of 

greenhouse gas emission trading schemes, which is contributing to the design of a national cap-and-trade 
scheme for gas emissions. 

 Best practice: CAF has collected best practice policies aimed at reducing greenhouse gas emissions and 

adapting to climate change across jurisdictions to promote collaboration and information sharing. 

 Agenda setting: At its 29 May 2009 meeting, CAF agreed to make a joint submission to the 

Commonwealth‟s Review of Australia‟s Future Tax System). The CAF submission provides a reform agenda 
to advance national economic reform and reorient federal finances to increase the fiscal autonomy and 
revenue capacity of States and Territories. 

Source: www.caf.gov.au. 

Ministerial councils 

Commonwealth-State Ministerial Councils and fora facilitate consultation and co-operation between 

the Australian Government and State and Territory Governments in specific policy areas and take joint 

action in the resolution of issues that arise between governments. In particular, Ministerial Councils 

develop policy reforms for consideration by COAG, and oversee the implementation of policy reforms 

agreed by COAG. New Zealand participates in those meetings that are of relevance to New Zealand affairs 

(see Annex A on relations between Australia and New Zealand). Ministerial Councils have come to play a 

key role in advancing regulatory reforms as agreements forged by Ministerial Councils often translate into 

laws and regulations designed to implement reform commitments. 
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Forty-five Ministerial Councils existed prior to the establishment of COAG. Yet, communication 

between Ministerial Councils and heads of government was perceived as being ineffective. Moreover, 

there had been a tendency for Ministerial Councils to proliferate, causing sometimes overlapping, 

duplication and ultimately undermining co-ordination (Painter, 1996). 

Since its establishment, COAG has undertaken a reform of Ministerial Councils, focusing on: 

i) rationalization of the number, scope and distribution of Ministerial Councils; and ii) strengthening 

representation, agenda setting and working protocols of Ministerial Councils. Rationalizing and 

streamlining Ministerial Councils is expected to facilitate a more integrated approach in their work. This 

integrated approach is in turn expected to translate into a more strategic view of the policy issues dealt by 

each Ministerial Council, thus improving the quality of policy development. Better representation, agenda 

setting and working protocols is also expected to improve the quality of decision making by ensuring that 

relevant issues are on the agenda and mechanisms are in place to take into account the costs and benefits of 

regulatory proposals and alternative options to regulation.  

Key outcomes of the on-going reform of Ministerial Councils include: 

 clear guidelines for the establishment of Ministerial Councils; 

 representation of local government when local government interests are at stake; 

 annual reporting of Ministerial Councils to COAG on key issues and outcomes; 

 regular review by Ministerial Councils of their own functions; 

 good practice regulatory principles. These principles cover impact analysis and consideration of 

alternatives to regulation, extended to the work of Ministerial Councils (see Box 9 for a timeline 

of COAG action toward strengthening the work of Ministerial Councils). 

Box 9. Timeline of COAG actions toward rationalizing and strengthening the work of Ministerial Councils. 

December 1992: agreement on the need to review of number, scope and distribution of Ministerial Councils, as well as 
their working protocols. 

June 1993: agreement on the need to rationalise Ministerial Councils to improve quality of policy development. 

April 1995: adoption of “Principles and Guidelines for National Standard Setting and Regulatory Action by Ministerial 

Councils and Standard Setting Bodies”. (Includes guidance on RIA and best practice regulation). 

November 2000: launch of the first review of Ministerial Councils. 

June 2001: agreement on streamlining of Ministerial Councils; adoption of “Guidelines for the Creation of New 
Ministerial Councils.” 

June 2004: agreement on changes to a “Broad Protocol and General Principles for the Operation of Ministerial 

Councils; regular reporting and information flow by Ministerial Councils on key issues and outcomes; regular review by 
Ministerial Councils of their own functions. 

February 2006: commitment to good practice regulatory principles, including the extension of these principles to 
Ministerial Councils. 

October 2007: adoption of the “Best Practice Regulation Guide for Ministerial Councils and Standard-Setting Bodies”, 
replacing the Principles and Guidelines adopted in 1995 and amended in November 1997 and June 2004.  

March 2008: review of “Guidelines for the Creation of New Ministerial Councils”.  

July 2009: agreement on the second review of Ministerial Councils, to be completed by November 2009. 

Source: www.coag.gov.au. 
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An analysis of the chairing and voting arrangements as well as membership and secretariats of the 32 

Ministerial Councils in place shows consistent involvement of local government representatives in decision 

making. Also, ownership of decision making by States and Territories is strengthening. Some Ministerial 

Councils have rotating chairs and some of them have independent and jointly funded secretariats. All 

Ministerial Councils have standing committee of officials that support decision makers with technical 

expertise. Some of the Ministerial Councils have adopted majority voting to speed up decision making. 

Most Ministerial Councils continue to be chaired by Commonwealth Ministers and the Commonwealth 

provides the secretariat for most Ministerial Councils. Decision by consensus is still the norm for most 

Ministerial Councils (see Table 1 for an overview of Ministerial Councils’ decision making and 

administrative arrangements). 

Table 1. Ministerial Councils' decision-making and administrative arrangements 

Ministerial Councils 
Rotating 

chair 
Majority 

vote 
Local 

government 
Committee 
of officials 

Secretariat 
(location and 

funding) 

Aboriginal and Torres Strait Island 
Affairs 

Yes Yes Yes b 
Yes 

Indep/Jointly funded 

Administration of Justice Yes n.av. No Yes Commonwealth 

Ageing Yes No Yes Yes Independent 

Attorneys-General Yes n.av. No Yes NSW/Jointly funded 

Federal Financial Relations No a No No Yes Commonwealth 

Status of Women Yes No No Yes Commonwealth 

Consumer Affairs Yes No No Yes Com/Jointly funded 

Culture Yes No No Yes Com/Jointly funded 

Drug Strategy Yes No No Yes Commonwealth 

Education, Employment, 
Training,Youth 

Yes Yes No 
Yes 

Indep/Jointly funded 

Energy No a Yes No Yes Commonwealth 

Environment Protection and 
Heritage 

No a Yes Yes 
Yes 

Indep/Jointly funded 

Gambling No a n.av. No Yes Commonwealth 

Gene Technology Yes Yes No Yes Commonwealth 

Health Community and Disabiltity 
Service 

Yes n.av. No 
Yes 

Commonwealth 

Food Regulation No a n.av. No Yes Commonwealth 

Housing Yes n.av. No Yes SA/Jointly funded 

Immigration and Multicultural Affairs No a n.av. Yes c Yes Commonwealth 

International Trade × a Yes No Yes Commonwealth 

Local Government and Planning Yes No Yes Yes Commonwealth 

Mineral and Petroleum Resources Yes No No Yes Commonwealth 

Natural Resource Management No a No Yes c Yes Commonwealth 

Online and Communications No a n.av. Yes Yes Commonwealth 

Primary Industries No a No No Yes Commonwealth 

Procurement and Construction Yes n.av. No Yes Indep/Jointly funded 

Regional Development No a No Yes Yes Commonwealth 

Small business Yes n.av. No Yes Rotating with chair 

Sport and Recreation Yes n.av. No Yes Rotating with chair 

Tourism Yes No No Yes Commonwealth 

Transport No a Yes Yes c Yes Commonwealth 

Vocational and Technical Education No a Yes No Yes Indep/Jointly funded 

Workplace Relations No a n.av. No Yes Commonwealth 

Notes: n.av.=not available; Indep=independent secretariat; Com=Commonwealth secretariat; NSW=New South Wales secretariat; 
SA=South Australia secretariat; a=Commonwealth chair; b=non-voting participating member; c=observer status. 

Source: COAG (2009b). 
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Strengthening regulatory quality of COAG decisions 

In February 2006, COAG committed to strengthening effective arrangements to maximise the 

efficiency of new and amended regulation and avoid unnecessary compliance costs on competition. COAG 

agreed to apply these enhanced arrangements to Ministerial Councils (see Box 10). 

Box 10. COAG commitments to better regulatory management mechanisms 

In the COAG meeting of 10 February 2006, Commonwealth, State and Territory governments agreed to: 

1. establish gate keeping as part of the decision making process; 

2. improve the quality of regulation impact analysis through the use, where appropriate, of cost-benefit 
analysis; 

3. better measure compliance costs flowing from new and amended regulation, such as through the use of the 
Commonwealth Office of Small Business‟ costing model; 

4. broaden the scope of regulation impact analysis, where appropriate to recognise the effect of regulation on 
individuals and the cumulative burden on business and, as part of the consideration of alternatives to new 
regulation, have regard to whether the existing regulatory regimes of other jurisdictions might offer a viable 
alternative; 

5. apply these arrangements to Ministerial Councils. 

Source: COAG (2006a).  

To translate these commitments into Ministerial Council decision making, COAG has identified eight 

principles of best practice regulation (see Box 11). These principles inform the guidelines for regulatory 

impact statements (RIS) that Ministerial Councils are required to prepare for release as consultation paper 

for a regulatory proposal and at the final stage of a decision involving a regulatory option. The RIS is 

expected to include: statement of the problem; objectives; statement of options; impact analysis; 

consultation; evaluation; implementation and review. The guidelines enhance the Principles and Guidelines 

introduced in 1995 through more robust requirements to document compliance costs and for the release to 

the public of the RIS after a decision is taken (COAG, 2007a). 

The Office of Best Practice Regulation (OBPR), formerly within the Productivity Commission and, 

since December 2007, within the Commonwealth Department of Finance and Deregulation, provides 

independent advice on the adequacy of the RIS prepared for both consultation stage and for decision by 

Ministerial Councils. The OBPR monitors and reports on the adequacy of these documents and the 

compliance by the Ministerial Council with the principles and guidelines. However, the OBPR does not 

have any power to veto the decisions of Ministerial Councils if the analysis in the RIS is not adequate 

(COAG, 2007a, p. 14). In case of non-compliance with the principle and guidelines, there is no 

requirement for post-implementation review.
15
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Box 11. COAG Principles of Best Practice Regulation 

In October 2007, COAG agreed that all governments would ensure that regulatory processes in their jurisdiction 
are consistent with the following principles: 

1. establishing a case for action before addressing a problem; 

2. a range of feasible policy options must be considered, including self-regulatory, co-regulatory and non-
regulatory approaches, and their benefits and costs assessed; 

3. adopting the option that generates the greatest net benefit for the community; 

4. in accordance with the Competition Principles Agreement, competition should not restrict competition unless 
it can be demonstrated that: 

1. the benefits of the restrictions to the community as a whole outweigh the costs; and 

2. the objectives of the regulation can only be achieved by restricting competition; 

5. providing effective guidance to relevant regulators and regulated parties in order to ensure that the policy 
intent and expected compliance requirements of the regulation are clear; 

6. ensuring that regulation remains relevant and effective over time; 

7. consulting effectively with affected key stakeholders at all stages of the regulatory cycle; and 

8. government action should be effective and proportional to the issue being addressed. 

Source: COAG (2007a). 

If prior to the introduction of a regulation, there is some dissatisfaction with the process or adequacy 

of the analysis by which conclusions were reached, two or more jurisdictions may request a review of the 

proposed regulation. The Ministerial Council can then defer its consideration of the regulation and 

commission a review. If, upon the advice of a State or Commonwealth regulatory review body appointed 

to conduct the review, the impact assessment is found to have been faulty, the Ministerial Council can use 

its discretion whether or not to use the impact assessment to inform its decision making. If a Ministerial 

Council fails to act on the recommendations of the review, the matter may be further examined by Heads 

of Government (COAG, 2007a, p. 15). The Guidelines also include ex poste review requirements where a 

Ministerial Council decides that a situation requiring a regulatory response is an emergency. In such cases, 

the Chair of the Ministerial Council must write to the Prime Minister seeking agreement to waive the need 

for a RIS. If agreement is given, the Ministerial Council must prepare a RIS within twelve months of 

making the regulation. 

Ministerial Councils’ compliance with COAG’s impact analysis requirements has been uneven (see 

Table 2). The OBPR has repeatedly highlighted the need to improve awareness of the scope of the RIS 

requirements and the required level of analysis, as well as the need to strengthen capacity of Ministerial 

Councils’ officials to conduct regulatory impact analysis (PC, 2004a, p. 83; OBPR, 2007, p. 87). Key 

issues appear to be the rate of turnover of staff in the secretariats supporting Ministerial Councils, the long 

time frames over which policy options develop and a lack of knowledge of the requirement of the best 

practice principles. Compliance and quality of Ministerial Councils’ RIS can have important efficiency 

consequences for the quality of regulatory outcomes as most States and Territories do not require a 

subsequent RIS to be prepared for a local regulation if a RIS conducted by the relevant Ministerial Council 

has been assessed as adequate at the decision-making stage by OBPR.
16
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Table 2. COAG RIS compliance for regulatory decisions made by Ministerial Council and National Standard 
Setting Bodies 

(Compliance ratios and percentages, 2000-01 to 2007-08) 

  2000-01 2001-02 2002-03 2003-04 2004-05 2005-06 2006-07 2007-08 

Overall Compliance 
(decision making stage) 

15/21 
71% 

23/24 
96% 

24/27 
89% 

30/34 
88% 

21/24 
88% 

26/34 
76% 

31/33 
94% 

25/27 
93% 

Compliance for significant 
regulatory proposals 
(decision making stage) 

5/9 
56% 

6/6 
100% 

4/6 
67% 

4/7 
57% 

6/6 
100% 

2/4 
50% 

3/3 
100% 

n.a. 

Note: n.a.=not available. 

Source: PC (2004a); OBPR (2007), (2008). 

Strengthening working arrangements to advance national reform 

In December 2007, the newly elected Government brought new momentum to Commonwealth-State 

relations. In its meeting of 20 December 2007, COAG agreed to a new model of cooperation underpinned 

by more effective working arrangements. COAG identified seven areas for its 2008 work agenda: 

 health and ageing; 

 productivity agenda, including education, skills, training and early childhood; 

 climate change and water; 

 infrastructure; 

 business regulation and competition; 

 housing; and  

 Indigenous reform. 

To advance these reform areas, COAG established seven working groups, each overseen by a 

Commonwealth Minister, with deputies nominated by the States at a senior departmental level. An ALGA 

representative was included in the climate change, infrastructure and housing working groups. The seven 

working groups were created in December 2007 and reported to COAG through 2008. Much of their work 

in 2008 was focussed on developing reform proposals and service delivery objectives, outcomes and 

outputs underpinning the new financial arrangements. There are expected to be fewer COAG working 

groups going forward now that a majority of the working groups have accomplished their primary 

objectives.  

In addition Heads of Treasuries, chaired by the Commonwealth Treasury Secretary and composed of 

the State Treasury officials, assist the Ministerial Council for Federal Financial Relations with the rolling 

out of the new Commonwealth-State Financial Framework. Also, a Community Disability Services 

Ministers’ Conference complemented the working groups on issues related to disability relevant to 

COAG’s ambitious agenda in 2008. 

The key role of the working groups has been to identify priorities within each reform area and help 

develop strategies and action plans to inform National Partnerships Agreements. The working groups’ key 

strengths include: 
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 a clear and focused agenda; 

 strong political leadership; 

 high-level Commonwealth and State officials with direct knowledge and experience of specific 

issues and reform areas; 

 well funded and strong secretariats. 

While clearly an effective institutional model for advancing the COAG agenda, because the working 

groups are led by the Commonwealth this has raised some concerns from States. The structure allows the 

Commonwealth to set agendas, as there is a power imbalance between the Commonwealth, represented at 

the ministerial level, and the States, represented at the senior civil servant level. However, it seems broadly 

appreciated that Commonwealth leadership has also been instrumental in driving reforms. In addition, co-

ordination with Ministerial Councils has not been fully resolved as some working groups might overlap 

with Ministerial Councils.  

Some working groups provide on-going support to facilitate implementation. Other working groups 

have been less active. For example, in its meeting of July 2009, COAG asked the Working Group on 

Indigenous Reform to prepare a national strategy to improve food security for Indigenous people 

living in remote Australia. 

Assessment 

Australia stands out among OECD member countries for establishing mechanisms for systematic co-

ordination and co-operation across levels of government. The establishment of COAG has provided a 

forum for forging high-level political commitment to reform. This commitment has translated into 

institutional and monitoring arrangements that seek to involve all jurisdictions, facilitate inter-ministerial 

co-ordination, and lay the ground for feeding performance data into decision making. 

Commonwealth leadership within COAG has brought momentum to the reform agenda. The working 

groups that were established in December 2007 have been instrumental in advancing reform. These 

innovative institutional arrangements have benefitted from a clear agenda, strong leadership, in-depth 

technical knowledge and strong administrative support. These are important lessons that could be taken 

into consideration as COAG continues fine-tuning co-ordination arrangements to implement reform. 
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In the context of the COAG reform agenda, Ministerial Councils are more rapidly required to take 

decisions that translate into laws and regulations. Ministerial Councils decisions are subject to impact 

evaluation, but compliance with this requirement has been uneven. This suggests that a requirement for 

post-implementation review of COAG decisions may be beneficial, particularly in those cases where the 

original RIS was not found to be in compliance with the COAG RIS guidelines.  

The COAG Regulatory Reform Agenda and the Seamless National Economy 

COAG’s regulatory reform stream has been an evolving agenda. It can be traced to the February 2006 

COAG meeting and the agreement of the Commonwealth and States to improve their regulatory 

management process, while also complementing previous COAG cooperation on NCP and microeconomic 

reform. At COAG in April 2007 fundamental principles of the regulatory reform component of the national 

reform agenda were identified. This included a commitment to good regulatory principles including the 

continued application of the NCP guiding legislative principles. Outcomes specifically sought were to 

reduce instances of cross jurisdictional regulatory overlap and regulatory inconsistency, where this places a 

burden on business and the community, but also to preserve the potential for innovation and dynamism in 

competitive regulatory approaches.  

Associated with this, the governments agreed to include in their procedures for the preparation of 

regulatory impact statements an assessment of whether:  

 an existing regulatory model is in place outside the jurisdiction that would efficiently address the 

issue in question; and 

 a uniform, harmonised or jurisdiction-specific model would achieve the least burdensome 

outcome (or generate the greatest net benefit for the community).  

COAG agreed that for each reform area, jurisdictions would consider the merits of a uniform, 

harmonised or jurisdiction specific model having regard to: the potential for regulatory competition, 

innovation and dynamism; the relative costs of the alternative models, including regulatory burdens and 

any transition costs; and whether the regulatory issue is state-specific or national, and whether there are 

substantial differences that may require jurisdiction-specific responses (COAG, 2007b).  

Other important initiatives included an agreement to undertake (at least) targeted annual reviews of 

existing regulations to identify priority areas for reform and to co-ordinate reform measures with other 

jurisdictions. The terms of reference for the reviews were to explicitly consider areas for potential cross 

jurisdictional reform which could then be referred to COAG. Jurisdictions also agreed to complete any 

outstanding NCP legislative reviews and report on this annually to COAG. 

The Business Regulation and Competition Working Group 

As part of its new working arrangements, in December 2007 COAG created a working group to 

spearhead regulatory reform. The Business Regulation and Competition Working Group (BRCWG) is 

chaired by the Minister for Finance and Deregulation, the Hon Lindsay Tanner MP and the Minister 

Assisting the Finance Minister on Deregulation, the Hon Dr Craig Emerson MP. The Deregulation Policy 

Division in the Commonwealth Department of Finance and Deregulation acts as secretariat to the working 

group. The BRCWG was initially tasked with: identifying the first tranche of regulatory reform initiatives; 

strategies for reducing the regulatory burden; the acceleration of reforms to the identified regulatory 

hotspots; improving national workforce mobility; and assisting the CRC to report on progress in energy, 

transport and infrastructure regulation and best practice regulation reforms.  



  

© OECD 2010. All rights reserved. 31 

The BRCWG considered the potential benefits to workforce mobility, productivity and growth 

benefits from over 35 possible reform areas. These were evaluated according to the following factors:  

 How wide is the reach of the regulation? 

 How deep is the reach of the regulation? Does it have a significant effect on industries generating 

a large amount of GDP? 

 How large are the costs to business and taxpayers of complying with the regulation? 

 How damaging is the regulation to incentives for effort, risk-taking, entrepreneurship and 

innovation? 

 How large are the impediments created by the regulation to workforce mobility and 

participation?
17

 

Each reform area was categorised according to the level of regulatory change which is desirable; 

mutual recognition, harmonisation or a national system. Out of this exercise, COAG agreed in March 

2008
18

 to an implementation plan prepared by the BRCWG which expanded the business regulation and 

competition agenda to cover 27 deregulation priorities including some previously identified ―hotspots‖ (see 

Attachment A for an overview of the reform priorities). The top priority was a commitment to harmonise 

occupational health and safety laws. In July 2008 the 27 priority areas, and a further eight competition 

reforms were reflected in a plan to develop the National Partnership (NP) Agreement to deliver a Seamless 

National Economy. The NP Agreement was subsequently signed by States in December 2008 and by the 

Prime Minister in February 2009 (A full list of the areas for reform included in the NP is at attachment A). 

During 2009, COAG also agreed to add a number of issues to the BRCWG work plan that fall outside the 

original scope of the NP Agreement. These are the reform of the legal profession and the not-for-profit 

sector, and an examination of competition issues associated with planning and zoning processes.  

The NP Agreement specifies areas where the Commonwealth will have responsibility for a national 

regulatory system, areas where the Commonwealth and States will have shared responsibility, and areas 

where the States are responsible for working together (and jointly with the Commonwealth) to implement a 

co-ordinated national approach. The BRCWG continues to have oversight of the agenda.  

Under the NP Agreement, the Commonwealth Government has agreed to provide the States with 

funding of up to AUD 550 million over five years from 2008-09, subject to satisfactory progress in 

advancing the 27 specified reforms against the agreed implementation plan. The payment model involves 

an initial ―facilitation‖ payment of AUD 100 million that recognises the set up costs and revenue forgone 

through the implementation of reforms by the States and a reward component contingent upon an 

assessment that the key milestones have been achieved. The payments are thus meant to provide an 

incentive to advance implementation and redistribute the benefits of reform. This funding is shared among 

the States on an equal per capita basis. The reward payments are available in two tranches: no payments 

are made in 2009-10 and 2010-11 and then AUD 200 million is available in financial year 2011-12 and 

AUD 250 million in 2012-13 (Table 3). 

The NP Agreement is intended to meet the objectives of continuing to reduce the level of unnecessary 

and inconsistent regulation across jurisdictions; delivering agreed COAG deregulation and competition 

priorities; and improving processes for regulation making and review.  

The agreement is aimed at contributing to the following outcomes: 
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 creating a seamless national economy, reducing costs incurred by business in complying with 

unnecessary and inconsistent regulation across jurisdictions; 

 enhancing Australia’s longer-term growth, improving workforce participation and overall labour 

mobility; and 

 expanding Australia’s productive capacity over the medium-term through competition reform, 

enabling stronger economic growth. 

Delivery of these outcomes and objectives is underpinned by an implementation plan.  

The reward payments are contingent on “an assessment by the Commonwealth of the overall level of 

progress” based on the advice of the CRC that the jurisdiction has successfully achieved the reform 

milestones for the 27 deregulation priorities in the NP Agreement. The Agreement allows for the States to 

miss one nominated key milestone and still be eligible for their full reward payment as long as it is not one 

of 10 listed priority areas.
19

 If a reward is withheld because of underperformance by a jurisdiction it will be 

made available again in the subsequent year subject to improved performance.  

Table 3. Seamless National Economy funding for the States based on per capita distribution 

 2008-09 
AUD m  

2009-10 
AUD m 

2010-11 
AUD m  

2011-12 
AUD m 

2012-13 
AUD m  

Total 
AUD m 

NSW 32.552 0.0 0.0 64.212 79.910 176.673 

Vic 24.774 0.0 0.0 49.554 61.943 136.272 

Qld 20.104 0.0 0.0 41.010 51.582 112.697 

WA 10.133 0.0 0.0 20.683 26.021 56.838 

SA 7.477 0.0 0.0 14.725 18.316 40.518 

Tas 2.322 0.0 0.0 4.533 5.621 12.476 

ACT 1.610 0.0 0.0 3.220 4.026 8.856 

NT 1.028 0.0 0.0 2.062 2.580 5.671 

Total 100.0 0.0 0.0 200.0 250.0 550.0 

Source:  National Partnership to Deliver a Seamless National Economy 
www.federalfinancialrelations.gov.au/content/national_partnership_agreements/default.aspx. 

Reform progress – Seamless National Economy 

The implementation plan of the NP Agreement to Deliver a Seamless National Economy covers a 

wide range of reform initiatives over a five year period to 2012-13. It is the role of the CRC to track 

progress of the initiatives and the overall success of the full programme will not be evident until the CRC 

has reported on the passage of annual milestones. The reward payments do not commence until financial 

year 2011-12. Early indications, however, are that the programme is on course and that it has considerable 

momentum. After the first year, the annual progress report card produced by the secretariat of the BRCWG 

for July 2009 reports that all of the 27 deregulation priorities are on track, except two where reform is 

reported as ―slowing‖ (these are the reform of chemicals and plastics regulation, and directors liability).
20

  

A number of factors have been instrumental in achieving the development of the Seamless National 

Economy reform agenda and maintaining its momentum. Because the diversity of reform initiatives 

crosses a range of portfolio sectors the role of the BRCWG has been particularly important in identifying 

areas for reform, bringing them to the agenda and co-ordinating the achievement of milestones within the 

jurisdictions. The development of the areas for reform appears to have been a process of accumulating 

reform issues with multijurisdictional implications that were suitable for reform, but had nonetheless 
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proved resistant to reform in the past. Many of these areas had been identified in reviews by the PC. That 

the reform programme was able to sweep up so many separate reform areas attests to the capacity of the 

BRCWG to gain commitment from the separate jurisdictions.  

A critical ambition for the design of the reform agenda is to preserve the benefits of competitive 

regulatory approaches. States are justifiably cautious about agreeing to join national regulatory schemes 

where they consider that their own model of jurisdictional regulation is already efficient. The setting of the 

agenda for the NP Agreement to Deliver a Seamless National Economy required the negotiation of the 

allocation of responsibilities for regulatory areas, including the states agreeing to implement co-ordinated 

national approaches or ceding certain areas to the Commonwealth. It appears that this was possible because 

of the high level representation on the BRCWG from central agencies in the States, and the political 

leadership from Commonwealth Ministers.  

Because the Seamless National Economy agenda embraces a diversity of reform issues that cut across 

the areas of responsibility for a number of Ministerial Councils, the continued involvement of the BRCWG 

has also been an important factor in achieving the implementation of reforms. The high level 

representation on the BCRWG means it is well positioned to co-ordinate reform within jurisdictions. 

Securing agreement to reform and achieving implementation has clearly been assisted by the NP payments: 

the AUD 100 million which was provided to the States to facilitate reform, and; the further reward 

payments of up to AUD 450 million to be provided in the future. The payments are an important incentive 

for reform.  

The fact that the payments are channelled directly to the Treasuries of the States and that the State 

representatives on the BRCWG include senior officials from Departments supporting Treasurers, Premier 

and Cabinet and First Ministers has no doubt been (and would continue to be) an important element of the 

success of the working group. The payment arrangements also assist the State Treasuries to negotiate 

regulatory reform within their own jurisdictions. It has given them more direct control over the activities of 

agencies and to overcome resistance to reform within government as well as the resources to facilitate 

reform.  

Assessment  

The BRCWG has so far proved to be an effective body for co-ordinating reform, and given the range 

and complexity of cross portfolio issues it will continue to be a necessary part of the achievement of the 

Seamless National Economy agenda. Over time it is likely to be a challenge to maintain the same high 

level commitment to the BRCWG in the future, as other priorities demand the time of senior officials. 

However, as most of the detail of the reforms are still to be put in place and implemented within 

jurisdictions it will be important to maintain the authority and influence of the BRCWG if the reform 

targets are going to be achieved.  

As the BRCWG has proved an effective institutional resource for achieving national reform, the 

Commonwealth and State governments should continue to use it to drive implementation and to promote 

new areas of reform. This would require a process for identifying and referring new areas of regulatory 

policy suitable for national reform. The current agenda gathered issues which have evolved over a long 

period. Future priority areas are to be identified through an evaluation of the potential economic benefits 

afforded by national reform. This depends upon having a robust framework to evaluate where market 

failures are best regulated at the national or at a sub national level. The process followed for the 

development of the Seamless National Economy agenda acknowledges that there are potential benefits 

through innovation and diversity in regulatory competition, particularly in those sectors which are less 

exposed to the national economy. However, there is some risk that a process that sets out to achieve 

national reform will have an unanalysed preference for nationally consistent regulation, which will not 

always be optimal. Processes which assess the costs and benefits of alternative models of implementation 

are therefore important.  
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Case study – OHS Harmonisation and National Licensing for Specified Occupations 

The National Competition Policy initiative was intended to open up national markets for Australian 

businesses, and the number of businesses with economic activities in more than one Australian State has 

increased significantly over the past decade. While it is not possible to discuss progress on the full range of 

reforms on the Seamless National Economy agenda, reference to two areas, occupational health and safety 

(OHS) reform and national trade licensing are considered of particular significance to the national 

economy and illustrative of common issues.  

The PC identified that the multiplicity of OHS and workers’ compensation arrangements was a source 

of significant compliance burden and cost for multi-state employers and an increasingly mobile workforce. 

The PC calculated that in 1998 multi-state businesses made up less than 1% of Australian businesses, but 

these businesses were typically larger firms and accounted for almost 30% of national employment 

(Table 4) (PC, 2004b).  

Table 4. Single and multi state businesses in Australia: number and employment (1998) 

Size of 
business 

Single State Multi State Multi State 

(Number of 
employees) 

Number 
of 

business 

Number of 
employees 

Number 
of 

business 

Number of 
employees 

Percentage 
of 

business 

Percentage 
of 

employees 

 No. No. No. No. % % 

<200 886 147 3 868 395 6 725 245 842 0.8 6.0 

200 to < 300 641 153 328 308 74 847 32.4 32.8 

300 to < 400 341 116 576 209 72 008 38.0 38.2 

400 to < 500 191 84 764 146 65 438 43.3 43.6 

500+ 609 1 002 257 651 1 621 268 51.7 61.8 

All 887 929 5 225 320 8039 2 079 403 0.9 28.5 

Source:  PC (2004b), p. 18. 

According to the Australian Bureau of Statistics (ABS), at the end of the 2007 financial year more 

than 31 700 businesses were operating in more than one State or Territory, classified as having single 

location or multiple location, representing a significant increase over the nine year period (data on 

employment is not available). Of these more than 4 300 businesses were operating in every state and 

territory, and, by implication, under nine different regulatory regimes. Since 2003 the number of business 

operating in every state and territory has increased by more than 70% from just over 2 500 (ABS, 2007; 

BCA, 2008). 
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Table 5. Number of single and multi state businesses in Australia (2003-07) 

Financial Year End 2003 2004 2005 2006 2007 

All businesses 1,870,068 1,911,546 1,939,974 1,964,943 2,011,914 

Single State 1,840,362 1,881,435 1,909,617 1,934,301 1,980,213 

Multi state 29,706 30,111 30,357 30,642 31,701 

All states 2,514 3,006 3,228 3,627 4,329 

% of all businesses      

Single State 98.41% 98.42% 98.44% 98.44% 98.42% 

Multi state 1.59% 1.58% 1.56% 1.56% 1.58% 

All states 0.13% 0.16% 0.17% 0.18% 0.22% 

      

% change on previous year 2004 2005 2006 2007 % change 2003-07 

All businesses 2.22% 1.49% 1.29% 2.39% 7.59% 

Single State 2.23% 1.50% 1.29% 2.37% 7.60% 

Multi state 1.36% 0.82% 0.94% 3.46% 6.72% 

All states 19.57% 7.39% 12.36% 19.35% 72.20% 
Source:  ABS 2007. 

Occupational Health and Safety 

In July 2008, the Commonwealth and States signed an IGA on OHS reform, in which all jurisdictions 

commit to national uniformity of the OHS legislative framework complemented by a nationally consistent 

approach to compliance and enforcement. Progress on national OHS harmonisation has been viewed by the 

BCA as a litmus test for the COAG reforms. The BCA wrote to all State Premiers warning that 

―backsliding‖ on harmonised OHS laws would be a failure of COAG. By May 2009 the Workplace 

Relations Ministers Council (WRMC) had agreed to a framework for uniform laws and for the new 

national body Safe Work Australia to develop law in accordance with WRMC’s decisions. This was a 

significant negotiated outcome as the new laws will mean that each jurisdiction will face some changes in 

their current OHS arrangements in order to achieve uniformity. Western Australia alone has, however, 

reserved the right not to fully implement the standardised law, if it was not considered in the interest of the 

State. This is a potential breach of the IGA on OHS reform, as well as the NP Agreement to Deliver a 

Seamless National Economy and clearly could have implications for the subsequent reward payments to 

that State. 

National licensing scheme 

During the recent period of sustained high economic growth Australia, acute labour shortages in some 

sectors (notably mining) raised awareness of the need to remove barriers to the mobility of skilled labour 

between jurisdictions. The system for the mutual recognition of occupations was not sufficiently effective 

in ensuring that persons licensed in an occupation in one jurisdiction could move freely to another. The 

principal obstacle appears to have been that regulatory authorities within the States did not recognise the 

licences from other jurisdictions because they were not the exactly the same, or imposed additional 

requirements before they would be recognised creating time delays to registration. Co-ordination at a 

national level was necessary for the preparation of a ministerial declaration which clearly set out the 

equivalent licence categories in each jurisdiction. A Commonwealth National Licensing Taskforce 

working with the BRCWG has played a crucial role in co-ordinating reform. As part of a separate BRCWG 

process, NSW undertook a review of its licensing requirements and is planning to remove seven specific 

licences not applying in other jurisdictions in order to reduce barriers to mobility.  
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In April 2009 the Commonwealth and States signed an IGA for a National Licensing System for 

Specified Occupations. This involves an agreement to establish a national co-operative licensing system 

for business and occupational areas agreed to by a Ministerial Council to be created to oversight the 

system. The IGA identifies seven initial occupation areas to be covered.
21

 The objectives and principles of 

the IGA reference the COAG Principles of Best Practice Regulation and set out a number of other better 

regulation principles to ensure that licensing is only applied to areas where it is warranted by the risks to 

the public, and will produce the greatest net public benefit of all feasible options. It also requires an initial 

review five years after commencement and subsequent reviews every 10 years in accordance with 

guidelines established by OBPR.  

Victoria is to be the host jurisdiction for the legislation, and the other States will enact ―mirror 

legislation‖ in their own jurisdictions. Each of the States has agreed to repeal the existing provisions in 

legislation which covers the occupational areas subject to the new national licensing system. The IGA sets 

up a framework for a national delegated agency model which allows for the delegation of licensing 

services to the States but retains the option of moving to a single agency model over time for any 

occupational area. Because of the continued role of the jurisdictions in administering the licensing system, 

issues about the effectiveness of implementation can potentially arise, particularly in compliance and 

enforcement. To overcome this service agreements are proposed between the national licensing body and 

state agencies to establish consistent delivery standards across jurisdictions. This is intended to ensure that 

the costs of compliance do not raise the costs of entry in one jurisdiction relative to another in any specific 

occupational area.  

In accordance with the Best Practice Regulation requirements of COAG a consultation RIS and a 

decision RIS were prepared. A chart in the RIS outlines the steps in policy formulation showing the 

reference to the use of best practice regulation principles and the preparation of a consultation RIS and a 

final RIS, prior to Ministerial Council approval of the policy. As mentioned, the COAG RIS will satisfy 

the RIS requirements of States, which will not need to conduct a separate impact analysis if the COAG RIS 

has been assessed as adequate by OBPR. 
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Figure 1. National Licensing System Licence Policy Development Process 

 

 

Source: National Licensing for Specified Occupations, Decision Regulation Impact Statement April 2009. 

Licensing fees 

While the one-off facilitation payment under the NP Agreement is intended to provide the 

jurisdictions with financial resources to implement reform, one of the issues to overcome in the 

development of a national licensing system was the future loss of revenue to the States from licence fees 

forgone. In principle, licence fees should be based on cost recovery so that the loss of revenue from licence 

fees should be offset by a reduction in administrative costs when licensing functions are transferred to the 

national system. However, licence fees based on full cost recovery may also make a contribution to the 

recovery of costs besides licence administration, such as compliance activities and education about 

jurisdictional based conduct rules, and such costs will not be reduced through the loss of the licensing 

function, requiring that higher charges be recovered from other sources. Where licence fees are a 

significant source of revenue this can be an obstacle to reform.  

The benchmarking by the PC identified that not all jurisdictions based their fees on cost recovery (see 

Figure 2). Where jurisdictions have adopted a common approach to setting licence fees the process of 

reform and the reallocation of charges and revenues should be easier to achieve. The Victorian 

Government for example has a policy requiring that fees and charges are generally calculated based on full 

cost recovery, and a RIS for a regulatory charge requires an assessment of the cost of the activities 

involved in administering the regulatory function (Victorian Government, 2007).  
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Figure 2. Basis for setting licence, permit and registration fees, by regulator 

1 July 2006 – 30 June 2007 

 

 

Source: PC (2008a). 

The role of the COAG Reform Council in the NPA to Deliver a Seamless National Economy 

The CRC is a non-statutory body, whose independence is established by a COAG decision. It is 

composed of a chairperson, a deputy chairperson, four councillors and an executive councillor. Each 

member is appointed for a three-year term. A permanent secretariat, headed by the executive councillor 

and jointly funded by the Commonwealth and the States, supports the work of the CRC. 

In March 2008, the CRC released its first report on progress toward implementation of COAG’s 2006 

National Reform Agenda, focusing on seven reform areas: 

 transport pricing reform; 

 national rail safety reforms; 

 infrastructure regulation; 

 electricity smart meters; 

 the new National Energy Market Operator and new transmission planning function; 

 the establishment of a national system of trade measurement administered by the 

Commonwealth; and 

 improvements to the Building Code of Australia. 

CRC monitored progress against milestones set up by COAG in April 2007 for each of the seven 

reform areas. It assessed the extent to which Commonwealth and State actions were on track, delayed or 

completed. For its second report, released in June 2009, the CRC refined its assessment methodology to 

assess progress in the seven reform areas. Specifically, for this monitoring round, the CRC assessed not 

only timeliness, but also the degree to which implementation was consistent with COAG objectives (see 

Box 12 for the key finding of CRC monitoring). 
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Box 12. CRC key finding and recommendation: strengthening legal drafting 

In both implementation monitoring rounds, the CRC has found that the implementation of COAG agreements has 
been delayed by the inability of some jurisdictions to marshal the necessary policy implementation resources, including 
drafting capacity, particularly in small jurisdictions and where there are competing legislative priorities. 

CRC has highlighted that drafting limitations are more likely to constrain the capacity to implement the regulatory 
reforms developed by BRCWG, which need to be reflected in State legislation to be appropriately implemented. For 
example, adoption of the model Rail Safety Bill by New South Wales, Victoria and South Australia, but failure to do so 
by Queensland and Western Australia, is delaying implementation of the National Rail Safety Reforms. 

CRC has recommended that COAG commission BRCWG to: 

 assess the most efficient approach to the legislative drafting task for new national arrangements across 
jurisdictions, including through consultation with the Council of Parliamentary Counsel; 

 develop options to assist those jurisdictions with limited drafting resources to meet their current 
commitments and obligations; 

 consider legislative implications as part of any proposals for new commitments 

Under the Seamless National Economy National Partnership Agreement, the Commonwealth made facilitation 
payments of AUD 100 million in 2008-09 to help facilitate reform in the states.  

Source: CRC (2008); (2009). 

The role of the Productivity Commission 

The Productivity Commission plays several important roles in the achievement of the objectives of 

COAG’s reform agenda. It is a source of advice on the potential areas where reform will deliver economic 

benefits and improve the productivity in the national economy, it provides an assessment to COAG of the 

economic impacts and benefits of the reform agenda and it supports the CRC in the collection of 

performance data to monitor and measure progress in respect of the National Partnership Agreement 

implementation.  

In the conduct of its reviews the Commission operates independently under the powers of its own 

legislation. The large majority of inquiries and studies undertaken by the PC have a regulatory dimension, 

and many recommendations made in these reports deal with potential improvements to regulation and 

regulatory practice. The results of Commission inquiries and reviews feed into Australian Government 

decision making as well as the COAG reform agenda by informing governments about the costs and 

benefits of existing regulatory arrangements and opportunities for reform. This is evident from recent 

inquiries into: the regulation of chemicals and plastics; the operation of mutual recognition schemes; 

consumer protection; building regulation and the gas access regime. A number of the areas for reform in 

the COAG reform agenda were identified in reports of the Commission. COAG, through the 

Commonwealth Treasurer has also asked the Commission to review particular regulatory frameworks. In it 

assessment of the performance of the States against the implementation plan of the seamless national 

economy, the CRC may also ask the Commonwealth Government to refer matters for review to the 

Commission where it considers that a further analysis of policy issues is necessary to assess whether the 

reforms that have been undertaken are adequate. The Commission also stages an annual high level round 

table to discuss important policy issues. The discussions at the 2005 roundtable on Productive Reform in a 

Federal System contributed to the COAG meeting held in early 2006 (PC, 2006b).  
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Another important area of policy analysis is the comparison of the impacts of government regulation. 

In 2006 COAG agreed to the Commission undertaking a series of studies on the Performance 

Benchmarking of Australian Business Regulation across the Commonwealth and the States, and agreed to 

adopt a common framework for benchmarking, measuring and reporting the regulatory burden on 

business.
22

 COAG endorsed the review of the following areas: Business registrations (completed); Quality 

of regulations (completed); Quantity and form of regulations (completed); Occupational health and safety; 

Stamp duty and payroll tax administration; Environmental approvals; financial services regulation; Food 

safety regulation; and Land development assessment.
23

 Currently, the Commission is benchmarking the 

regulatory costs derived from the OH&S and food safety regulation of the States in order to subsequently 

assess the benefits post-reform. This will include an examination and comparison of the quality of 

compliance regimes in different jurisdictions. These reviews are expected to be completed in December 

2009. The Commission has a role reporting to COAG on the economic impacts and benefits of COAG’s 

agreed reform agenda every two to three years. The terms of reference for this review have not yet been set 

but the PC has begun preparing an analytical approach.  

Communication 

A systemic reform of the scale of COAG’s reform agenda clearly presents a significant 

communication challenge for the Commonwealth government. The changes to business as usual have to be 

understood by the people working in the governments of the Commonwealth and States community, by 

business and members of the community, particularly as the future focus of reform is on outcomes and is 

designed to allow for flexibility in policy and service delivery. This will place greater demands on the 

States to improve their policy service capabilities and to demonstrate success in service delivery. A 

perceived decline in the level of services delivered by the States after the Commonwealth has returned their 

management to State responsibility may put at risk continued support for the reformed model of federal 

financial relations.  

Analysts note that the new federal financial relations framework will depend upon the involvement of 

communities holding the State governments to account for their performance. Otherwise the 

Commonwealth is likely to be tempted in the future to use its financial power to move away from an 

outcomes based accountability framework (Gallop, 2008). Previous reforms such as NCP have faced 

significant opposition from interests that did not feel they had any stake in the reform process, particularly 

in rural and regional Australia. The benefits of accountability and the success of the project will depend 

upon good communication to all stakeholders and ―… a justifying narrative that is widely understood and 

deft political management from the Commonwealth.‖(Gallop 2008)  

The Commonwealth Government is making efforts to broadcast this message. For example one of the 

27 deregulation priorities of the Seamless National Economy is the establishment of a national digital 

register of personal property that is held as a security against loans. This involves a referral of power by the 

States and the Commonwealth passing legislation. As this is the first of a series of legislative initiatives to 

implement the Seamless national economy the second reading speech to the Personal Property Securities 

Bill 2009 debated by the Commonwealth Parliament in June stated:  

The measures contained in the Bill not only demonstrate this Government’s commitment to 

deregulation, but also demonstrate the continued co-operation between the Commonwealth, the 

States and Territories on regulatory reform. This Bill demonstrates precisely the kind of thing 

that can be achieved by the simple act of Governments working together, consulting with the 

community to bring about the kind of reform that is absolutely essential to a modern, functional 

economy.
24
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Capacity Building 

Capacity bottlenecks can hamper progress toward implementing regulatory reform. For example, 

different levels of capacity across jurisdictions can create inconsistencies and ultimately undermine the 

effectiveness of the COAG reform agenda. The CRC has recognised these challenges for key 

implementation tools like legislative drafting (see Box 12 above), and budget allowances have been made 

for implementation. Under the Seamless National Economy National Partnership Agreement, the 

Commonwealth made facilitation payments of AUD 100 million in 2008-09 to help facilitate reform in the 

states, together with reward payments of up to AUD 450 million in 2011-12 and 2012-13.  

Box 13. ANZSOG – A model for “learning across jurisdictions.”  

The successful implementation of the National Reform Agenda requires a culture change in the public 
administration, the development of new skills and a commitment to collaboration across governments. Academic 
studies in public management are offered in a number of universities in Australia, but the Australian New Zealand 
School of Government (ANZSOG) is unique for its intergovernmental approach to public sector learning. ANZSOG was 
established in 2002 through the collaboration of the major Australian and New Zealand universities and the 
Governments of the Australian Commonwealth, States and Territories and New Zealand. Its focus is on educating 
public sector leaders, building new public policy research and management capability and encouraging public sector 
innovation. Its governing body is comprised of senior representatives from government and universities. It operates on 
a networked structure drawing on the academic facilities of the 15 universities and business schools that are 
“shareholders” in the school and using visiting faculty members from the Harvard Kennedy School of Government. 
Professor Allan Fels is the first Dean of ANZSOG.  

ANZSOG has three core activities: an executive education course, a case study programme and a research 
programme. The education programme includes an Executive Masters of Public Administration (EMPA), the Executive 
Fellows Programme (EFP) and Executive Workshops. The participating governments support the education 
programme by providing a combined annual enrolment of 131 master‟s students and 80 executive fellows, reflecting 
the relative size of each jurisdiction.  

Annual commitment of public sector managers from each government 

 Cth NZ Vic NSW Qld WA SA NT ACT Int‟l Total 

EMPA 27 18 35 27 10 10* 10* 2 2 - 131 

EFP 17 12 20 8 8 3 3 1 1 7 80 

* Every second year. 

To promote “learning across jurisdictions” all students come from the public sector of the participating 
governments. An interactive model of learning creates the opportunity for public sector managers to compare the 
various approaches that are being tried by other jurisdictions. Participants come from various departments and 
agencies bringing more comparative knowledge and experience to ANZSOG‟s classrooms. Participants work 
collaboratively on team projects which encourages knowledge sharing, relationship building and the creation of lasting 
networks across governments. The school also has an alumni association that facilitates continued networking and 
information sharing between participants after they have completed their studies.  

Among other workshops on contemporary policy issues, the programme includes a course on managing risk 
regulation, enforcement and compliance led by Professor Malcolm Sparrow of Harvard University. This concentrates 

on the distinctive managerial challenges that surround governments regulatory and enforcement functions with the aim 
of improving the “regulatory craft.” It draws on participants from a wide range of fields, including: environment and 
resources, primary industries, customs, financial and economic regulation. A key issue is the management of 
compliance and the design and delivery of effective compliance strategies. Since 2005, 415 senior policy makers and 
senior enforcement officials from Australian and New Zealand regulatory agencies have participated in this training.  

Source: www.anzsog.edu.au, May 2009. 
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Each jurisdiction has its own legislative drafting conventions, and its own institutional structure. For 

example, the scope and coverage of legislation may vary as may terminology and interpretation 

(PC, 2009a, p. 6). Different legislative conventions can thus impose a heavy workload on States to 

implement nationally agreed reforms. Accordingly, capacity and resources of the offices of parliamentary 

counsels, which undertake drafting of legislation within each jurisdiction, can affect the pace and 

effectiveness of reform. 

Addressing the challenge of legislative drafting might therefore require not only assigning more 

resources to the offices of parliamentary counsels to enable them to carry out the necessary drafting work 

in a timely fashion. It also requires facilitating a cultural change and convergence across jurisdictions on 

practices and procedures of legislative drafting. For this purpose, it would be important to facilitate joint 

training of drafting officials across jurisdictions through institutions. 

Other challenges are likely to arise through the changed role of the Commonwealth and the increased 

responsibility of the states for service delivery. There will be an increased need for sharing experiences 

among jurisdictions and models of good regulatory practice, but also the development of mechanisms for 

the exchange of information on emerging programme and regulatory risks. The devolution of 

responsibilities from the Commonwealth to the States in some areas and the adoption by the 

Commonwealth of new regulatory responsibilities in others will place greater demands for co-operation 

across agencies and jurisdictions if government agencies are going to be effective in anticipating and 

responding to emerging social and regulatory risks. This will depend on the transfer of skills, information 

and the establishment of effective formal and informal networks. Clearly some institutional capacity for 

this already exists in the Australian New Zealand School of Government which builds on cross-

jurisdictional co-operation and a culture of mutual learning and sharing of experience (see Box 13 above). 

Co-ordinating arrangements within the States  

Convergence and diversity characterise the approach to regulatory reform within the States. There is 

convergence among States on reform priorities, which are aligned with those of COAG’s reform agenda. 

Also, States have consistently moved toward strengthening the strategic approach to reform across 

government agencies. Diversity is reflected in the inter-ministerial co-ordination mechanisms that States 

have put in place to facilitate implementation of reform. It is reflected in the emphasis that different States 

have put on certain reform priorities, in the way in which States engage with stakeholders and in the 

arrangements that they are putting in place to monitor implementation. 

In a federal system, convergence and diversity are the by-product of the jurisdictions’ freedom to 

choose the policies and processes that best fit their socio-economic, geographic and political 

circumstances. This freedom has been recognised as key in fostering innovation and policy learning 

(OECD, 2009d, pp. 13-18). Regulatory reform models – harmonisation, national schemes or mutual 

recognition – should preserve and whenever possible facilitate freedom and diversity to tailor regulatory 

solutions to local characteristics and circumstances. Identifying upfront those areas of reform that require 

uniformity and those areas of reform that can accommodate States’ different paces and priorities can help 

speed up reform, ensure efficiency and avoid changing strategy after significant energy and resources have 

already been invested. 

Inter-ministerial co-ordination 

States have adopted different institutional arrangements to participate in the COAG process. In most 

of them, the government department that is primarily responsible for regulatory reform co-ordinates 

implementation of the national regulatory reform agenda. Regulatory policy or better regulation units, 

which advise ministers on regulatory matters and play an oversight role in most jurisdictions, participate in 
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COAG decision-making. Three jurisdictions – New South Wales, Queensland and South Australia – have 

appointed ministers responsible for championing better regulation and public management within the 

Cabinet (see Table 6). 

Table 6. States and Territories' inter-ministerial co-ordination 

New South 
Wales 

 A Minister for Regulatory Reform champions better regulation and review processes within 
the Cabinet. 

 The Better Regulation Office in the Department of Premier and Cabinet (DPC) drives and 
monitors regulatory reforms. 

 The Department of Premier and Cabinet, the Treasury and the Better Regulation Office 
represent NSW on the COAG Business Regulation and Competition Working Group. 

Victoria 

 The Treasury has the key responsibility to champion regulatory reform within government and 
across the community. 

 The Treasury liaises with other government stakeholders, thorough interdepartmental 
committees, internal working groups and informal meetings. 

 The Department of Treasury and Finance, supported by a Better Regulation Unit, coordinates 
Victoria‟s participation in COAG Business Regulation and Competition Working Group. 

Queensland 

 The Treasurer leads and drives the reform agenda. 

 A Queensland Office for Regulatory Efficiency (QORE) in the Treasury supports the 
Treasurer in leading the development and implementation of the reform agenda across the 
Queensland Government. 

 QORE has established a Reference Group with relevant agencies responsible for delivery of 
the Business Regulation and Competition Working Group's hotspots and competition 
priorities. 

 A Senior Officers' Network for Regulatory Reform helps coordinate regulatory reform and 
champions best practice regulation in each agency.  

 An interdepartmental Committee of officials from central agencies provides advice on the 
strategic direction of Queensland‟s reform agenda.  

Western 
Australia 

 The Treasurer champions regulatory reform. 

 The strategic framework for COAG implementation includes: i) a Directors‟ General 
Implementation Steering Committee, chaired by the Department of Premier and Cabinet 
(DPC); ii) a Secretariat Working Group reporting to the Steering Committee; iii) Agency-based 
implementation teams. 

South Australia 

 A Minister Assisting the Premier with Cabinet Business and Public Sector Management 
facilitates regulatory reform and quality. 

 An interdepartmental committee comprising all relevant agencies meets regularly to discuss 
progress of reform and advises on particular issues related to COAG Business Regulation 
and Competition Working Group. 

Tasmania  Tasmania is an active participant in the COAG Business Regulation and Competition Working 
Group. Tasks are delegated to the relevant agencies. 

Australian 
Capital Territory 

 The Chief Minister's Department and the Treasury drives regulatory reform. 

 An interdepartmental committee of officials comprising all agencies oversees implementation 
and makes recommendation to ministers. 

 A Regulation Policy Unit in the Treasury coordinates participation in COAG decision-making. 
Source: State responses to the 2009 OECD questionnaires on multi-level regulatory governance. 

Across jurisdictions, treasury departments have taken a lead role in facilitating implementation of 

federal financial and regulatory reform. The 2008 Intergovernmental Agreement on Federal Financial 

Relations has contributed to strengthening this role as treasury departments manage the financial flows of 

National Partnership and Specific Purpose Payments. Greater control from the centre of government might 

in turn have facilitated a stronger strategic focus of regulatory reform. It has also heightened the need to 

enhance dialogue and co-ordination with line agencies, which carry out the bulk of implementation. 
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Across jurisdictions, inter-ministerial co-ordination mechanisms are developing. For example, in the 

Australian Capital Territory and South Australia, an Interdepartmental Committee including 

representatives of all relevant agencies oversees implementation of reform and advises the political 

leadership on issues to be brought to the attention of COAG. In Queensland, a Senior Officers’ Network 

for Regulatory Reform provides a network of regulatory reform champions and helps co-ordinate 

regulatory reform activities across government agencies, as well as co-ordination between line agencies to 

ensure that agencies take advantage of synergies, maintain reform momentum, and work together to 

address implementation challenges. Moreover, a Reference Group is responsible for delivering on 

competition and regulatory priorities. 

The degree to which States have revised or fine-tuned their inter-ministerial co-ordination 

arrangements to facilitate implementation of regulatory reform varies. These differences may depend on 

pre-existing structures and commitment to regulatory reform. For example, Victoria, which has a relatively 

long history of regulatory reform, has largely relied on existing mechanisms and co-ordination 

arrangements. Other jurisdictions like Western Australia with a more recent history of regulatory reform 

have put in place more visible co-ordination mechanisms to achieve COAG commitments (see Figure 3). 

Figure 3. Co-ordination arrangements for COAG reform implementation in Western Australia 

 

 

Source: Western Australian response to the 2009 OECD questionnaire on multi-level regulatory governance. 
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States’ reform priorities 

Strategic planning instruments shed some light on the reform priorities of States. Consistency of 

national and sub-national priorities in turn help understand the degree to which there is political support at 

the State level, where the bulk of implementation is required to be carried out.  

States’ policy priorities are largely in line with the priority areas of COAG’s reform agenda. Also, the 

policy priorities of the COAG agenda inform government day-to-day business through implementation 

plans and programmes, as well as the budget (see Table 7). 

Table 7. States and Territories' reform priorities 

New South 
Wales 

 The State Plan, released in November 2006, sets the government priorities through 2016, 
focusing on crime and security; service delivery; addressing disadvantage; productivity 
(including red tape reduction); water, energy and environment. 

 The State Plan is integrated with the State budget. 

 The State Plan emphasizes advancing human capital and innovation and commits to reducing 
regulatory burden, including considering better alignment of regulation with other states. 

Victoria 

 The Annual Statement of Government Intentions, released in February 2009, focuses on jobs 
(including business regulation); families (including education, skills and health); communities 
(including housing and transport); environment (including climate change and water); 
legislative and regulatory reform (including cutting red tape). 

 These objectives are linked to implementation plans, including a Plan to Streamline Business 
Regulations to implement the Seamless National Economy National Partnership and a Plan to 
Reduce Regulatory Burden. 

Queensland 

 Toward Q2, which charts Queensland‟s vision towards 2020, focuses on achieving targets in: 
productivity and innovation; the environment; education and training; health; and addressing 
disadvantages. Ministerial Charter letters will outline the expectation of Ministers that their 
departments are taking action to meet these targets. This is also reflected in the performance 
agreements of Directors-General. 

 The Queensland Government has committed to a Smart Regulation Reform Agenda that 
guides implementation of COAG National Reform Agenda/Business Regulation and 
Competition. This Reform Agenda also includes actions at the State level to introduce a 
phased program of reviews of the existing regulatory stock, improve the business-government 
interface and enhance regulatory development processes. 

 The Smart Regulation Reform Agenda is underpinned by an initial target announced in the 
Mid Year Fiscal and Economic Review 2008-09 to reduce the compliance burden to business 
and administrative burden to government by AUD 150 million per annum by 2012-13. 

Western 
Australia 

 Western Australia reform priorities include innovative service delivery; closing the gap of 
Indigenous disadvantage; regional development; relationship building between community 
and service providers; and reducing the red tape. 

 The 2009-10 Budget includes investment in infrastructure, including port and railways, law & 
order, health, education and training, child protection and seniors. 

 In January 2009, the Treasury launched an initiative to cut red tape and reduce regulatory 
burden on business. 
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South Australia 

 The Strategic Plan 2004-14 focuses on 6 strategic areas: prosperity (including productivity 
and business); wellbeing; sustainability; creativity and innovation; communities; opportunity. 
The government updated the Plan in November 2006 to account for implementation progress. 

 In 2006, the Government launched a dedicated program to cut business compliance costs. 

 The 2009 Economic Statement, prepared by the Economic Development Board, a 
government advisory body, recommends action towards minimizing impediments to 
renewable energy industries; accelerating rezoning and planning reforms; improving cutting 
red tape. 

Tasmania  Key priorities are the reform of the national electricity market, transport infrastructure and the 
free movement of labour as reflected in the National Reform Agenda. 

Australian 
Capital Territory 

 The 2008 Canberra Plan focuses on the seven priority areas of the National Reform Agenda, 
updating the 2004 Canberra Plan. 

 The 2008-09 Budget builds on the Canberra Plan and contributes to further developing 
government priorities.  

Source: canberraplan.act.gov.au; www.nsw.gov.au/stateplan; www.thepremier.qld.gov.au/tomorrow/index.aspx; 
www.stateplan.sa.gov.au; www.premier.vic.gov.au/State-of-government-intentions/statement-of-government-intentions.html; 
www.dtf.wa.gov.au/cms/budget.aspx?id=2014. 

Depending on a number of factors, including geographic characteristics, size of the economy, 

historical and social circumstances, States might put emphasis on different reform priorities. For example, 

Victoria, South Australia and New South Wales have been particularly active in advancing the red tape 

reduction agenda. South Australia emphasises regulatory reform for renewable energies, as well as zoning 

and planning reforms. Tasmania’s key priorities include electricity market reform, transport infrastructure 

and free movement of labour. Attention for different aspects of reform in turn facilitate the emergence of 

champions of reform that can thus drive reform in particular areas. For example, Queensland has joined 

New South Wales, South Australia, Victoria and the Commonwealth, to participate in a BRCWG 

Regulatory Reform Sub-Group to assist the BRCWG in the development and enhancement of existing 

processes for regulatory making and review. 

Managing relations with stakeholders to facilitate implementation 

States manage relations with stakeholders through well established and regular consultation 

mechanisms. Consultation is either used to strengthen legislative proposals or identify policy areas on 

which future legislation can be prepared or revised. 

To facilitate feedback on proposed legislation, two jurisdictions – the Australian Capital Territory and 

Victoria – presents to parliament plans of envisaged legislative proposals. Moreover, most of the States 

provide guidance to government agencies on engaging stakeholders. To identify policy priorities or themes 

for future legislation, two jurisdictions – New South Wales and Victoria – rely on public reviews of 

existing legislation. Queensland is building on this experience and is implementing a phased program of 

reviews by all agencies, in consultation with key stakeholders, of their existing stock of regulation to 

reduce the regulatory burden. Western Australia is taking a similar approach through an ad hoc group, the 

Red Tape Reduction Group, which is consulting widely with industry groups and local governments on 

opportunities to cut regulatory burden. Tasmania has established a Business Tax and Regulation Reference 

Group, comprising business representatives, to identify opportunities for regulatory reform. The Victorian 

Government also relies on a business engagement strategy to engage in regular dialogue on policy 

priorities with industry groups, not-for-profit organization and other stakeholders. Those jurisdictions that 

are implementing strategic plans – the Australian Capital Territory, New South Wales and South 

Australia – have consulted with stakeholders during the preparation and revision of these plans and 

strategies (see Table 8 for an overview of stakeholder engagement in States and Territories). 
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Table 8. Managing stakeholder engagement for regulation reform in States and Territories 

New South 
Wales 

 A whole-of-government consultation policy is set out in the Guide to Better Regulation, which 
provides detailed guidance to ensure that consultation on regulatory proposals is effective, 
efficient, and tailored to the specific matter at hand. The policy encourages agencies to 
consult with stakeholders throughout the regulatory development process, and imposes a 
minimum 28 day consultation period on draft regulatory instruments. 

 The Better Regulation Office undertakes targeted reviews to minimise burdens in specific 
areas of regulation. The Office‟s reviews include consultation in line with the Guide.  

Victoria 

 Public reviews and inquiries, including those undertaken by the Victorian Competition and 
Efficiency Commission (VCEC) provide a platform for regular engagement with stakeholders. 

 Legislative proposals are foreshadowed in the annual Statement of Government Intentions, 
and public feedback is invited. 

 The Government has a business engagement strategy, involving regular dialogue with key 
industry bodies, businesses, not-for-profit organizations and other stakeholders. 

Queensland 

 The government is committed to undertaking public annual reviews to identify future areas for 
regulatory reform. The Smart Regulation Annual Report highlights regulatory reviews that 
have been completed or commenced across the Queensland Government to identify areas 
for reform.  

 The Cabinet Handbook provides guidelines on engagement with stakeholders. There is also 
an Engaging Queenslanders Guide. 

 All Queensland Government agencies are required to publish notification of consultation on all 
RIS and Public Benefit Test documents, as well as any other significant policy proposal, via 
the Queensland Government‟s Get Involved: Have Your Say website 

Western 
Australia 

 In January 2009, the Treasurer established a Red Tape Reduction Group, comprising two 
Members of Parliament, which is consulting widely with industry groups and local 
governments on opportunities to cut down on state regulation. 

South Australia 
 The Cabinet Guide provides for consultation with stakeholders. 

 The 2006 update of the State Plan built on extensive consultations with stakeholders, 
coordinated by an Update Team. 

Tasmania 
 The Government has established a Business Tax and Regulation Reference Group, 

comprising representatives of the business community to examine and identify opportunities 
for regulatory reform. 

Australian 
Capital Territory 

 To facilitate engagement with stakeholders, the government has a Community Engagement 
Manual, introduced in 2005. 

 At the beginning of each legislative session, the Chief Minister presents to the Legislative 
Assembly a Legislation Programme with the bills and subordinate legislation which is 
expected to be submitted. 

 The government organised a Canberra 2020 Summit with key stakeholders to help inform the 
Canberra Plan. 

Source: State responses to the 2009 OECD questionnaire on multi-level regulatory governance. 

Performance reporting to CRC 

Reporting to CRC on performance toward achieving milestones and objectives identified in National 

Partnership Agreements is an essential feature of the 2008 Intergovernmental Agreement on Federal 

Financial Relations. While one of the purposes of performance reporting is to release National Partnership 

payments, performance reporting is also expected to serve as a repository of best practices, capture 

institutional and policy innovation and facilitate cross-jurisdictional learning and sharing of experience. 

These important benefits need to be balanced against the costs of setting up and managing monitoring 

arrangements. Performance monitoring can, for example, impose an additional burden on already strained 

capacity of government agencies. The risk is that energy and resources that agencies could use to 

implement policies are in fact diverted to monitoring implementation, resulting in delays and poor 

implementation. 
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States are aware of these risks. Their concerns point to three key issues: 

 Costs: additional resources might be needed to produce data for CRC reporting. The additional 

costs are in part covered by Commonwealth facilitation funds. Yet, the current economic crisis 

might have made resources even scarcer and more precious. 

 Timetable: the timetable of a number of complex reforms included in the National Partnership 

agreements is tight. As agencies focus on implementation, time for reporting could become 

scarcer. 

 Duplication: reporting to CRC should not become yet another bureaucratic layer and duplicate 

existing reporting arrangements. 

Table 9. Examples of performance reporting in States  

New South 
Wales 

 The State Plan commits to a reduction in regulatory burden and refers to a number of 
indicators, including undertaking 3 targeted reviews a year. 

 To monitor implementation of the State Plan, the Government has identified lead Ministries 
(Department of Premier and Cabinet for cutting red tape) and CEOs to report regularly on 
progress to a Cabinet Standing Committee on Plan Review Performance. 

 In April 2009, the NSW Government established a target to reduce red tape by AUD 500 
million by June 2011. Red tape reduction will be included in NSW agency CEO contracts and 
CEOs are required to report to the Better Regulation Office on progress twice each year.  

Victoria 

 The VCEC produces an annual report on the status of regulation in Victoria. 

 The VCEC works with the Productivity Commission to define indicators and align it with 
national benchmarking of business regulation. 

 The Better Regulation Unit in the Department of Treasury and Finance monitors progress on 
the Reducing the Regulatory Burden initiative. Every year, the Treasurer reports publicly on 
progress. 

Queensland 

 Toward Q2 identifies long-term measurable targets in the areas of productivity and innovation; 
the environment; education and training; health; and addressing disadvantages, which are to 
be achieved by 2020. 

 The Treasury reports on progress toward implementing the Smart Regulation Reform Agenda 
through an annual report. 

 The Smart Regulation Report includes an overview of the estimated benefits to the 
community, business and government of regulatory reform initiatives by the government. 

 The Smart Regulation Report also reports on progress toward the COAG Regulation Reform 
Agenda. 

South Australia 

 The Strategic Plan includes a set of targets and indicators to monitor them. 

 Targets for performance in the public sector include customer and client satisfaction with 
government services (data based on household survey) and timeliness and transparency of 
decisions which impact business (based on Productivity Commission data). 

 The Executive Committee of Cabinet oversees the implementation of the State Plan. 

 An independent Audit Committee coordinates monitoring and report to government. 

Australian 
Capital Territory 

 The Canberra Plan includes key indicators of strategic progress on which the Government 
reports annually. 

 Indicators will be reviewed regularly to ensure consistency with local reform and commitment 
through the COAG reform agenda. 

 Strategic progress indicators for the economic and regulatory pillar of the strategy includes an 
indicator on ensuring planning and building codes meet or exceed national benchmarks. 

Source: canberraplan.act.gov.au/; www.nsw.gov.au/stateplan/; www.thepremier.qld.gov.au/tomorrow/index.aspx; 
www.stateplan.sa.gov.au/ ; www.vcec.vic.gov.au ; State responses to the 2009 OECD questionnaire on multi-level regulatory 
governance. 
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As resources become scarce, making good use of what is already in place could help minimise costs 

and strengthen CRC monitoring framework. Besides existing requirements for external reporting like the 

Report on Government Services, there are internal reporting requirements within States, including 

reporting mechanisms for strategic plans or regulatory reform, that are consistent with the National Reform 

Agenda. For example, the New South Wales State Plan and the South Australia Strategic Plan track State 

performance in improving government services in term of cutting red tape. Moreover, the South Australia 

Strategic Plan includes an indicator of customer satisfaction with service delivery. The Australian Capital 

Territory’s Canberra Plan has an indicator on planning and building standards. Moreover, Victoria 

regularly tracks performance of its regulators, and Queensland has launched a regular monitoring of 

COAG and State-level regulatory reforms (see Table 9). 

Models of reform 

The decision on a national approach to regulation can be based purely on efficiency criteria such as 

the existence of spill over effects across jurisdictions or economies of scale.
25

 Yet, public management 

factors such as differences or convergence across jurisdictions on co-ordination mechanisms, reform 

priorities, capacity to monitor progress and manage stakeholders can be critical in determining the success 

or failure of a reform model – national scheme, harmonization, mutual recognition. 

Commitment to reform of a few champions that are able to rally around stakeholders within and 

outside government and pave a clear way to achieve reform can be determinant in achieving a successful 

outcome. For example, New South Wales and Victoria have moved first to harmonise payroll tax 

administration. Other jurisdictions have followed without the need for a national scheme (see Box 14). 

Box 14. Harmonisation of payroll tax administration 

Under a States Payroll Consistency Project, all States and Territories agreed to adopt by July 2008 common 
payroll tax administration provisions and definitions for: timing of lodgement; vehicle allowances; accommodation 
allowances; fringe benefits; work performed outside a jurisdiction; employee share acquisition schemes; 
superannuation for non-working directors; and grouping of business. By July 2009, State and Territories agreed to 
complete the harmonization of definitions and terms in payroll tax legislation. 

Source: COAG/BRCWG (2008). 

Differences in the ability to manage bureaucratic resistance or foster change across government can 

make reform solely driven by the States difficult. For example, the PC’s 2008 review of the Mutual 

Recognition Agreement and the Trans-Tasman Mutual Recognition Arrangement finds that: 

 Mutual recognition operates less effectively for occupations than it does for goods. Differences in 

occupational standards between jurisdictions are a source of regulatory concern, due to the 

potential harm that can be caused by deficient standards. 

 Regulators often do not meet their mutual recognition obligations, imposing additional 

requirements upon workers applying for recognition of their professional registration. Moreover, 

firms and individuals do not make full use of the schemes (PC, 2009b). 

Mutual recognition has advanced where there was relatively little bureaucratic resistance as no 

licensing is required for the sale of goods once minimal standards have been agreed upon. The lack of a 

structure facilitating political commitment to address regulatory concerns might have slowed down 

progress. To address these challenges, the Commonwealth and States have agreed to move towards a 

national licensing system for specified occupations that is expected to overcome challenges at the sub-

national level (see Box 15 for background on mutual recognition). 
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Box 15. Mutual recognition 

In the wake of the 1990s movement toward co-operative federalism, Commonwealth, States and Territories 
recognised that different requirements for the sale of goods and the licensing of professions could provide substantial 
barriers to the establishment of a national market. Accordingly, Commonwealth, States and Territories adopted the 
Mutual Recognition Act (MRA) in 1992, which was later followed by the Trans-Tasman Mutual Recognition Act 
(TTMRA), adopted by the Commonwealth, States and Territories as well the government of New Zealand in 1997. 

Prior to the introduction of the MRA and the TTMRA, selling goods around Australia and across the Tasman 
would require compliance with ten separate sets of mandatory standards and regulations: eight from the States and 
Territories, one from the Commonwealth and one from New Zealand (where relevant). The MRA and TTMRA 
addressed this barrier, by requiring that goods produced in, or imported into, one jurisdiction, that may lawfully be sold 
in that jurisdiction, be sold in a second jurisdiction without meeting the requirements of that jurisdiction. The 
requirements extend to: the production, quality or composition of the good; packaging, labelling or age of the good; 
inspection of goods; location of production; any other requirement that would prevent or restrict the sale of the good or 
would have the effect of preventing or restricting the sale of the good. 

Before mutual recognition was introduced, licensed workers who wished to practice in a different jurisdiction had 
to satisfy all the requirements for registration in that jurisdiction. In other words, workers who already had a licence to 
operate in one jurisdiction would have to be reassessed if they wished to work in a different jurisdiction. Mutual 
recognition entails that registration in an occupation in one jurisdiction is sufficient for registration in an equivalent 
occupation in another jurisdiction. Accordingly, anyone who already possesses a licence to practice a certain 
profession has only to notify the relevant authority of the “host” jurisdiction. Variations between jurisdictions in the 
requirements for initial registration in an occupation are not grounds for rejection of an application. 

Source: COAG (2006b); PC (2009b). 

Uniformity can also leave space to diverse approaches to regulation and builds strongly on 

jurisdictions’ regulatory practices. For example, the reform of product standards and safety includes the 

development of a consumer framework comprising a single national consumer law based on the Trade 

Practices Act and drawing on best practice in State consumer laws. This product safety scheme, which is 

expected to be in place in 2010, will thus address differences in consumer risk that have impeded mutual 

recognition or harmonization of consumer safety. 

An important element of the new product safety schemes is that it permits individual jurisdictions to 

place temporary prohibitions on products where safety concerns are noted, protecting consumers and 

allowing time to investigate the safety issues. However, the temporary bans lapse if the safety concerns 

prove to be unwarranted. This facility allows states to retain the authority to respond rapidly to safety 

issues, without undermining the integrity of the national scheme.  

Assessment 

Australian jurisdictions stand out among OECD member countries for the consistent effort to facilitate 

implementation of regulatory reform. States have created new processes or aligned existing processes with 

COAG priorities and co-operated so that local needs and priorities helped inform the COAG reform 

agenda. They have put in place innovative co-ordination mechanisms tailored to their institutional and 

political characteristics to implement COAG reform priorities. Diversity provides an opportunity for 

innovation and cross-jurisdictional learning. 

Performance monitoring is a key feature of implementation under the new federal financial relations 

framework which offers an opportunity for cross-jurisdictional learning and adjusting reform 

implementation to emerging challenges and changing circumstances. Performance monitoring, however, 

can also impose costs as government agencies need to allocate time and resources to produce performance 

data. Striking a balance between the costs and benefits of monitoring performance is important to 

determine the right allocation of often scarce resources and already strained capacity to implement. 
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The production of performance data to monitor performance could duplicate existing monitoring 

mechanisms. States have put in place mechanisms to monitor progress towards local policies and reform 

priorities. To the extent that these policies and reform priorities are aligned with COAG’s reform priorities, 

these monitoring mechanisms can also provide a strong basis for performance assessment. 

States retain differences in a number of public management areas, a key feature of federal systems. 

Public management factors such as differences on co-ordination mechanisms, reform priorities, capacity to 

monitor progress and manage stakeholders can be critical in determining the success or failure of a reform 

agenda. These factors are important in assessing which reform model – national scheme, harmonization, 

mutual recognition – national and sub-national governments can choose. 
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STRENGTHENING REGULATORY QUALITY MANAGEMENT AT THE STATE LEVEL 

Principles of regulatory quality management in multi-level governance systems 

A key objective of regulatory reform is to facilitate the development of an environment that promotes 

economic growth through productivity gains, competition, and trade and investment. Yet, achieving this 

objective can be challenging in multi-level governance systems, where multiple levels of government may 

exercise regulatory powers or have substantial responsibility for enforcement. In multi–level governance 

systems, for example, the costs of doing business can be raised as a consequence of duplication of rules, 

overlapping and low quality regulation and uneven enforcement across levels of government or across 

jurisdictions. Moreover, achieving reform can be difficult as champions of reform have to build coalitions 

across diverse and often distant jurisdictions. 

Box 16. Regulatory reform at the sub-national level 

Policy experimentation and innovation are key features of federal systems. Accordingly, tracking the evolution of 
regulatory management in federal systems can provide useful lessons on regulatory reform strategies and the 
mechanisms by which good practices are transmitted from one government to the other. The experience of OECD 
member countries suggests that regulatory management mechanisms can evolve quickly across jurisdictions. 

The breadth of State-level regulation in the United States has increased significantly since the last OECD review 

of US regulatory quality (OECD, 1999). In 1999, only 27 States incorporated economic impact statements during their 
regulatory review process. In 2009, 48 of the 50 States use them at differing stages in their regulatory process. The 
State of Alaska previously used economic impact analysis in its regulatory process until recent legislation repealed it. 
Also, Georgia and the District of Columbia do not use regulatory impact analysis for assessing effectiveness of 
regulation. 

Adoption of economic impact analysis varies widely among States. Approximately 30 States use impact 
statements to measure regulatory impact on small businesses, while other States measure impacts on the State 
economy or secondary issues like public health or the environment. States also impose differing disclosure 
requirements; some must publish these statements for public comment, while others only require that statements are 
included in any final published rule. 

In Italy, use of impact assessment at the regional level is limited, with few regions having adopted requirements 

for impact analysis of new regulation. Nevertheless, most regions make some assessment of the financial and 
budgetary impacts when preparing draft proposals. Moreover, the majority of the regions use evaluation clauses in 
specific pieces of legislation, which is facilitating ex post assessment and review of regulation. 

Widespread use of evaluation clauses is in turn facilitating learning and convergence in regulatory practices 
across regions. The CAPIRe project, established by the Conference of the Presidents of the Legislative Assemblies of 
the Regions and the Autonomous Provinces in 2002, seeks to disseminate the policy evaluation culture, building on 
the capacities of regional administration in carrying out evaluations and promoting the use of evaluation clauses in 
legislative texts. Reports on regional experiences posted on the CAPIRe website allows for information and best 
practice sharing. Of particular interest are the so-called “evaluation missions”, which are launched on the initiative of a 
committee or by a quorum of regional counsellors to monitor and control legislation. The adoption of such an 
instrument is helpful in the absence of formal evaluation clauses in the original legislative text, and it makes the 
legislators themselves promote and commission such activities outside the legislative process. For those regions with 
longer participation in the CAPIRe project, ex post evaluation has become a much more established practice then at 
the national level. 

In Mexico, twenty-eight (out of 31) states have signed agreements with the Federal Regulatory Improvement 

Commission (Comisión Federal de Reforma Regulatoria, COFEMER), an independent body that co-ordinates and 
supervises the Regulatory Improvement Programme of the federal government, to implement regulatory programmes. 
These agreements have facilitated a progressive move towards strengthening regulatory management at the state 
level. While use of RIA is still limited at the state level, nine states have introduced programmes to review new 
regulations and three states have launched programmes to conduct regulatory auditing. 

Source: US Small Business Administration; OECD (2009e); OECD (1999); OECD (2004). 
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The importance of strengthening regulatory quality across levels of government and across 

jurisdictions has been long recognised in the work of the OECD. The 2005 OECD Guiding Principles for 

Regulatory Quality and Performance recommend that ―key elements of regulatory policy – policies, 

institutions and tools – should be considered as a whole, and applied at all levels of government.‖ The 

Principles encourage ―better regulation at all levels of government, improve co-ordination and avoid 

overlapping responsibilities among regulatory authorities and levels of government.‖
 
(OECD, 2005, p. 1) 

However, accessing information on different jurisdictions as well as comparing regulatory quality can be 

challenging, and work toward developing an analytical framework for regulatory quality management in 

multi-level governance systems has been undertaken only recently (see Box 16) (OECD, 2009a). 

Regulatory management is a key strategy for promoting regulatory quality in multi-level governance 

systems. The establishment of a single system of regulation, regulatory harmonization or mutual 

recognition is not always achievable, or necessarily efficient. Regulatory management arrangements across 

jurisdictions that consistently meet best practice standards are thus essential to achieve regulatory quality 

in a country as a whole. Similar regulatory management arrangements are required at the national and sub 

national levels of government. How sub national jurisdictions come to adopt robust regulatory 

management arrangements may depend on the leadership that is provided by the central governments as 

well as leadership and examples of other jurisdictions. The sequence of the adoption of reforms could be 

especially important in multi-level governance systems as co-operation and co-ordination mechanisms can 

facilitate dialogue and agreement across jurisdictions on the commitment to reform and facilitate progress. 

Specifically, reform could be facilitated through the adoption of the following features of systems of 

regulatory management at all levels of government: 

 Regulatory policies/strategies that facilitate co-ordination and exchange of information across 

levels of government and across jurisdictions and take into account the diversity of jurisdictions’ 

socio-economic and political characteristics. 

 Regulatory institutions that are consistent across jurisdictions to ensure efficiency and 

effectiveness of regulation; 

 Regulatory tools that are systematically used across all levels of government and are embedded in 

existing decision-making process to ensure full ownership by each jurisdiction. 

Regulatory opportunities and challenges in the Australian Federation 

The six States and two Territories that comprise the Australian Federation are relatively diverse in 

terms of population and the nature of the main areas of economic activity. Accordingly, the extent to which 

they regulate may vary significantly. This diversity provides an opportunity in that it can facilitate 

innovation as different States experiment with different policies. It can also pose costs as businesses and 

professionals might need to comply with different rules and regulation in each jurisdiction. Moreover, 

while differences in regulation might reflect different socio-economic characteristics, some States may 

over-regulate. Different approaches to regulation might in turn create barriers that could prevent the 

emergence of economies of scale, undermining the emergence of a single market (see Box 17). 
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Box 17. Economic and regulatory activity in Australian States  

The size and economies of States vary, but regulation might not always mirror the size of their economies … 

 

 … nor might regulatory structures …    … and the regulatory flow could be significant 

 

Source: adapted from PC (2008a). 

The federal structure and the diversity of its jurisdictions can also raise barriers to reform. The federal 

structure can create eight different potential champions of reform, which will however need to build 

coalitions across jurisdictions to facilitate reform on a national scale. Yet, champions of reform within one 

State might find it hard to build coalitions with champions of reform in other States because of distance, 

lack of communication or limited information. Moreover, jurisdictions might take an approach to 

regulation that focuses on a single jurisdiction’s welfare and perspective. As such, they might fail to 

capture economies of scale or ―spill over‖ effects when they assess costs and benefits of regulation. 

Australia has addressed these challenges by establishing a permanent forum for systematic sharing of 

information, discussion and decision-making across levels of government and across jurisdictions. 
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Lowering barriers to reform: The COAG experience 

COAG has provided a forum for lowering transaction costs of reform and sharing good practice 

experiences. States have been at different stages of regulatory reform. Victoria, for example, was an early 

starter in the launch of regulatory reform. It introduced Regulatory Impact Statements (RISs) in 1985, 

before the Commonwealth established the Business Regulatory Review Unit (BRRU) in 1989. Yet, the 

costs faced by a champion of reform like Victoria to build alliances to scale up regulatory management 

reform across levels of government might have been high in a federal system. COAG has helped reduce 

these barriers. For example, in 1995, impact assessment procedures were extended to cover regulatory 

instruments with a national application when the Commonwealth and the States agreed to a consistent 

approach requiring that a regulatory impact assessment be prepared as part of the development of all 

national standards (COAG, 1995). 

The COAG process has thus helped building momentum for the establishment of strategies, 

institutions and tools for strengthening regulatory management at the State level. A key step was the 

commitment the States undertook in February 2006 to consistently strengthen regulatory quality. The 

Government elected in November 2007 renewed support for implementation of these commitments (see 

Box 18). 

Box 18. COAG commitments to better regulatory management mechanisms 

In the COAG meeting of 10 February 2006, Commonwealth, State and Territory governments agreed to 
strengthen “gate keeping” as part of decision making process; improving the quality of regulation impact analysis; 
better measure of compliance costs; and broadening the scope of regulation impact analysis. 

Moreover, Commonwealth and State governments agreed to: 

1. adopt a common framework for benchmarking, measuring and reporting on regulatory burden across all 
levels of government; 

2. set quantifiable targets for the reduction of red tape (for those jurisdictions that choose to do so). 

Source: COAG (2006a). 

Progress and innovation across States  

The political commitment at the COAG level to improving regulatory management has furthered 

action toward establishing stronger regulatory policies/strategies, institutions and tools. Action has not 

taken place at once or at the same pace in each State. Yet, an analysis of regulatory quality mechanisms 

across the States shows that jurisdictions have been converging around common regulatory quality 

management mechanisms following the 2006 COAG decision. It appears therefore that the decision was 

instrumental in achieving co-ordinated reform efforts at the State level where in some cases there had 

previously been only limited arrangements in place.  

The following analysis presents a cross-jurisdictional overview of progress and innovation in 

mechanisms for good quality regulation by looking at regulatory strategies, institutions and tools, including 

but not exclusively the commitments undertaken at the COAG meeting of February 2006. It highlights the 

opportunities offered by these strategies, institutions and tools in a multi-level governance system and 

assesses progress across jurisdictions. The analysis is largely based on the responses to a questionnaire that 

the OECD circulated in March 2009 to all States, as well as to the Commonwealth. Detailed background is 

presented in Annex B. It is supplemented by the analysis and findings of the benchmarking of business 

regulation conducted by the PC (PC, 2008a), as well as the scorecard of red tape reform prepared by the 

BCA (BCA, 2007).  
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Regulatory policies/strategies 

Regulatory strategies can help overcome resistance to reform and facilitate progress. In a multi-level 

governance system, strategies need to facilitate reform across jurisdictions, ensure consistency and, at the 

same time, take into account the different needs, culture and circumstances of each jurisdiction. The 

Australian States have made progress in adopting strategies with the specific features of benchmarking and 

target setting that are particularly suited to the diversity of a federal system. These strategies allow for 

jurisdictions’ ownership of reform, as well as diversity across and competition between jurisdictions, a key 

feature of a federal system. These strategies also show the challenges of regulatory reform in a multi-level 

governance system, including the need to avoid duplication of co-ordination and reporting mechanisms and 

facilitate sharing of information and best practices across jurisdictions. 

Benchmarking 

Benchmarking performance of regulation can help identify opportunities and challenges of regulatory 

reform. It can be an important strategy to direct efforts and resources towards areas of reform that might be 

lagging behind and identify emerging best practices. In a multi-level governance system, it is particularly 

important as it has the potential to create incentives for jurisdictions to catch up with champions of reform 

and scale up efforts toward regulatory quality. Competitiveness across jurisdictions for regulatory reform 

can thus usher in a ―race to the top,‖ benefiting the regulatory system as a whole (see Box 19 for emerging 

good practice in benchmarking at the sub-national level). 

Box 19. Emerging good practices: benchmarking at the sub national level 

Victorian regulatory oversight body, the Victorian Competition and Efficiency Commission (VCEC), has been 
collating information on the activities and performance of Victoria‟s business regulators since 2005. The VCEC has 
co-ordinated with the PC to strengthen its assessment and contribute to PC benchmarking. 

The annual Victorian Regulatory System maps the sixty five state based regulators whose activities might impact 
business and systematically collects information on: 

 Enforcement activities; 

 Permits, licences, approval, certification and registration activities; 

 Public reporting of key performance indicators; 

 On line public access to information; 

 Policy functions. 

Source: VCEC (2009). 

Benchmarking can emerge through a mutual agreement across jurisdictions, which can then entrust an 

independent institution to conduct the benchmarking. It can also be conducted outside such an agreement, 

for example by stakeholders such as business associations or not-for-profit organizations. In either case, 

the credibility of the institution conducting the benchmarking, as well as clarity on the methodology and 

assessment criteria are essential to ensure jurisdictions’ buy-in and ultimately the effectiveness of 

benchmarking. Australia provides important examples of both practices: 
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 the 2008 PC benchmarking of business compliance costs; and 

 the 2007 BCA scorecard of red tape reform in the States. 

Through the COAG process, the States have committed to a rigorous process of benchmarking 

conducted by the Productivity Commission. In November 2008, the PC completed the first stage of the 

benchmarking exercise, focusing on identifying a benchmarking methodology, baseline information and 

initial estimates of business compliance costs (PC, 2008a, 2008b). The methodology adopted by the 

Productivity Commission relies on the adoption of regulatory management practices as a proxy for the 

quality of regulation. The benchmarking exercise can thus become an independent monitoring tool, fully 

owned by all Australian jurisdictions and embedded in the COAG mechanism, providing feedback on 

regulatory reform implementation and incentives to address bottlenecks and challenges (see Box 20 for 

background on the PC’s methodology). 

Box 20. Benchmarking business regulation: the Productivity Commission’s methodology 

The methodology adopted by the PC to benchmark business regulation relies on four sets of indicators: 

 Indicators of quantity of regulation, including the number and scale of regulators; as regulation is not 
classified in any jurisdiction, only the total quantity of regulation can be measured. 

 Indicators of quality of regulation, using processes for the design and review of regulation as a proxy for 
good regulation by looking at consultation; analysis of proposals, gate keeping, plain English drafting, 
ex post review of regulation.  

 Indicators of regulator structure and activity.  

 Indicators of the quality of regulatory administration.  

 The study found that benchmarking could be improved: 

 for quantity indicators, by targeting more closely business regulation; 

 for quality indicators, by assessing the application of best practice principles in each jurisdiction‟s regulatory 
decisions. 

Source: PC (2008a). 

The BCA has been an early advocate for reform of regulatory management mechanisms.
26

 Prompted 

by concern for the perceived increasing burden of regulation at the State level, in May 2007, the BCA 

completed a ―Scorecard of State Red Tape Reform‖, assessing progress toward regulatory reform in each 

State. The methodology adopted by the BCA’s scorecard builds strongly on assessment of regulatory 

mechanisms as a proxy for regulatory quality (see Box 21 for background on the BCA’s scorecard 

benchmarks). 
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Box 21. Benchmarking jurisdictions: the Business Council of Australia’s methodology 

The BCA has used four benchmarks for good regulation-making processes to measure progress of States and 
Territories‟ reform efforts: 

 Principles of regulation making, including the need to consider alternatives to regulation, clear policy 
objectives, cost-benefit analysis, consultation with business, effective and proportional responses, and 
review; 

 Accountability, to ensure that the principles of regulation making are implemented properly and that 
regulators are held accountable for their performance; 

 Transparency, to ensure that decisions are conducted in a transparent manner and those potentially 
affected can provide input into the process; 

 Review, to ensure that regulation remain relevant and effective over time. 

Source: BCA (2007b). 

A comparison of the methodologies adopted by the Productivity Commission and the BCA shows a 

strong focus on the importance of regulatory strategies, institutions and tools as key to improve regulation. 

This focus on regulatory reform in turn has provided an incentive for action within jurisdictions helping to 

create momentum for reform. For example, Western Australia introduced a comprehensive set of 

regulatory reform measures, including the introduction of regulatory impact analysis and gate keeping in 

January 2009, partly to correct Western Australia’s performance as poorest in the nation for its regulation-

making practices.
27

 Benchmarking has also provided an opportunity to introduce or strengthen similar 

strategies at the State level. For example, in Victoria, some regulators have started using benchmarking to 

improve regulatory performance. Notably, the Department of Justice has developed a best practice 

framework for regulators, including regulatory good practice and performance indicators. In addition, the 

VCEC has built on the work of the Productivity Commission to broaden the scope and coverage of its 

annual assessment of business regulators. The 2008 Victorian Regulatory System report, for example, 

includes information on process based regulation (VCEC, 2008, pp. 4-5).
 
 

Australia’s benchmarking shares significant similarities with Mexico’s experience, where the private 

sector has played an important role in assessing jurisdiction’s progress towards strengthening the quality of 

regulatory management. In contrast with Australia, however, Mexico’s benchmarking of regulatory quality 

at the sub-national level has been conducted annually and is providing a tool to identify best practices 

across jurisdictions (see Box 22). 

Box 22. Benchmarking regulatory quality in Mexico 

Mexico‟s private sector has been an early starter in introducing regulatory benchmarking. In March 1999, the 
Consejo Coordinador Empresarial (CCE), Mexico‟s largest business association, compared the actual performance of 
regulatory environments across the 31 states, based on surveys of officials and businesses. The study benchmarked 
states in relation to the quality of their regulatory reform programmes, their efficiency in processing licenses and 
permits for zoning, construction, environment, water, etc. and the time needed to comply with them. It also looked at 
the performance of local courts in dispute resolution. Since then, the CCE through its in-house think-tank, the Centro 
de Estudios Económicos del Sector Privado (CEESP), has conducted annual benchmarking of the 31 Mexican states 
through a Regulatory Context review that maps implementation best practices and provides an overview of regulatory 
reform progress. 

Source: OECD (1999); www.cce.org.mx.  
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Setting targets 

Identifying targets for reducing administrative burden can provide an incentive to act and create 

champions of reform as departments compete to achieve the given targets. In multi-level governance 

systems, target setting can have benefits not only within each jurisdiction, but also across jurisdictions. As 

jurisdictions learn from each other and set targets to reduce administrative burden, regulatory red tape is 

cut across the board (see Box 23 for emerging good practices in target setting). 

Box 23. Emerging good practices: red tape reduction targeting 

South Australia has adopted a sequenced strategy to targeting red tape reduction. 

 The government set up a Competitiveness Council comprising business leaders, economic specialists to 
champion reform aimed at strengthening South Australia‟s competitiveness. 

 The Competitiveness Council developed and oversaw a red tape reduction programme aimed at reducing 
business compliance costs by AUD 150 million per year by July 2008, through a dual strategy: industry red-
tape reviews and agency level savings targets. 

 The agency level red tape targets are supported by senior executive champions in all departments and are 
incorporated in Chief Executive performance agreements. 

The programme includes independent evaluation of savings and public reporting of results. An evaluation 
conducted in July 2008 showed that savings to business amounted to more than AUD 170 million. Building on this 
success, the government has developed a new programme that will broaden the scope of red tape reduction to include 
the not-for-profit sector. 

Victoria has also launched an ambitious programme to reduce administrative and compliance burden of 
regulation on business and the not-for-profit sector, the Reducing the Regulatory Burden (RRB) initiative. 

 The RRB builds on three pillars: i) a target of cutting administrative burden of regulation by 15% 
(AUD 154 million) by 2009 and 25% (AUD 256 million) by 2011; ii) simplification offsetting the administrative 
burden of new regulation in the same or related area; and iii) reviews to identify the necessary actions to 
reduce compliance burdens. 

 Under RRB, government departments prepare and regularly update three-year administrative burden 
reduction plans. 

The government also set aside an AUD 42 million incentive fund to make payments to agencies that nominate 
burden reduction initiatives.  

Queensland’s Smart Regulation Reform Agenda is a 5 point action plan designed to reduce unnecessary 
burdens and improve the effectiveness and efficiency of regulations and comprises the following actions: 

 establishing leadership and governance 

 reducing the existing stock of regulation 

 improving the quality of new regulation 

 improving the business-government interface 

 measuring and reporting on progress with the reform program  

It is driven by the government‟s initial target of reducing the compliance burden to business and administrative 
burden to government by 2012-13  

Source: www.competitivesa.biz/RedTape.htm ; www.dtf.vic.gov.au/betterregulation. State responses to the 2009 OECD questionnaire 
on multi-level regulatory governance 

Since 2006, four States, New South Wales, Queensland, South Australia and Victoria, have set 

quantitative targets to cut red tape. The two early reformers, South Australia and Victoria, introduced 

initiatives to reduce regulatory burdens in mid-2006, adopting different approaches and methodologies. 
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South Australia took a broad approach aimed at cutting both administrative costs to government and 

compliance costs to business. It relied on the Business Cost Calculator used by the Australian Government. 

Victoria adopted a narrower approach, focusing on administrative costs as measured by the Standard Cost 

Model. The two approaches have offered other States a set of options from which they could draw lessons 

and identify the approach that best fit their needs. Queensland and New South Wales adopted red tape 

reduction targets in 2008 and 2009, respectively. Both States have chosen an approach that address both 

administrative and compliance burdens. The Queensland focus is not limited to business but includes 

benefits and savings to business, community and government. The diversity of approaches chosen by 

Australian jurisdictions shows the challenges and opportunities of targeting and measuring administrative 

burden exemplified by other OECD member country experience (see Box 24). 

Box 24. Monitoring and measuring administrative burden 

The Netherlands pioneered the development of a measurement system for administrative burdens. The first 

system MISTRAL,
 
became the Standard Cost Model (SCM), and has been adopted by a growing number of countries 

in recent years.
 
The roots of today‟s programme can be traced back to 1994, with the establishment of the MDW 

(Marktwerking, Deregulering en Wetgevingskwaliteit) programme which targeted the better functioning of markets, 
deregulation and legislative quality. A main aim of the MDW programme was the reduction of administrative burdens to 
streamline regulations in order to return to “what is strictly necessary”. The report of the Slechte Committee in 1999 
confirmed the direction, proposing that progress was best made and politicisation avoided by giving the administrative 
burden reduction programme a relatively narrow focus. The establishment of ACTAL, as an independent external 
watchdog for the programme in 2001 was an institutional milestone.  

Following the 2003 election the government set the objective of reducing burdens by 25% by the end of its term, 
relative to a baseline measurement of EUR 16.4 billion (3.6% of GDP). Administrative burdens were defined as “the 
costs to business of complying with the information obligations resulting from Government imposed regulations.” 
Overall, ministries met their targets. An OECD/World Bank reported that the Dutch model has been an inspiration to 
other countries, and the considerable investment made by successive Dutch governments since the 1990s has largely 
paid off. The success factors have been a combination of: measurement (the use of the SCM method for the 
measurement and mapping of burdens); setting a time bound quantitative target (divided among ministries); a strong 
inter ministerial co-ordinating unit at the centre of government (the RRG and its predecessor, IPAL); independent 
monitoring via the watchdog, ACTAL; a link to the budget cycle to give incentives to agencies; and not least, political 
support, helped by the narrow focus of the programme on administrative burdens which tended to avoid controversy.  

The United Kingdom Government has set up a Simplification Programme to reduce burdens on business, based 

on the Standard Cost Model (SCM) methodology developed by the Netherlands. This was used to establish a 
May 2005 baseline of GBP 13.4 billion of annual administrative burdens on the private and third (voluntary and 
community) sectors. The Government announced in autumn 2006 an overall net reduction target of 25% by 2010, to 
be achieved across most central Government departments and some agencies (35% for the Cabinet office). As a net 
target it takes into account new additions to regulatory burden. There are separate targets for Her Majesty‟s Revenues 
and Customs (HMRC), which has a tax simplification programme, the Foreign and Commonwealth Office, and the 
Financial Services Authority, who conducted their own exercises. Reduction targets vary across departments but are, 
with a couple of exceptions, at least 25%. 

Administrative costs are defined as the annual recurring costs of administrative activities that businesses (and the 
third sector) are required to perform in order to comply with central government obligations. The SCM methodology 
was used to calculate the administrative costs of regulation. Administrative burdens were then calculated by making a 
Business As Usual (BAU) adjustment (BAU is activities that businesses would do anyway). Regulations are broken 
down into manageable components in order to calculate the baseline. 

Measurement was a very significant exercise. It cost GBP 17 million excluding Government internal costs, and 
involved over 8 500 interviews, and over 200 expert panels and focus groups, who helped determine what business 
would do in the absence of regulation. These engaged individual businesses, charities and voluntary sector 
organisations. For BAU, the estimate was via an independent panel (representatives from the Better Regulation 
Commission, Confederation of British Industry (CBI), Forum of Private Business, Federation of Small Businesses, 
Small Business Council, British Property Federation, House Builders Federation, Royal Institute of Chartered 
Engineers, National Farmers Union and others. All central government regulations were mapped. The responsible 
department and the origin of the regulation were then identified, the obligations defined, and the costs measured. 

Source : OECD (2009b). 
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Regulatory institutions 

Institutions integrated into decision-making processes can help ensure that reform is sustainable and 

does not fall prey to the political cycle. States and Territories have put in place ―gate keeping‖ institutions 

– regulatory oversight bodies – that help ensure review of impact analysis and thus provide decision-

makers with the analytical tools to advance reform. Moreover, States and Territories have taken training of 

regulators seriously. This is a key progress as different regulatory capacity across jurisdictions could 

undermine the success of reform.  

Gate keeping and regulatory oversight 

Gate keeping units can help strengthen the quality of new regulation by screening new regulation, 

ensuring that regulation satisfies requirements for cost effectiveness and reporting on compliance to 

provide a regular check of regulatory quality. Such institutions should have some degree of operational 

autonomy from the executive to provide to the extent possible an objective assessment of cost and benefit. 

Moreover, they should be able to challenge proposals for new regulation that does not meet the required 

effectiveness criteria (see Box 25 for emerging good practices in gate keeping). (The role of the OBPR and 

the Commonwealth Government gate keeping arrangements are discussed in the chapter on Regulatory 

management arrangements). 

Box 25. Emerging good practices: strengthening regulatory oversight gate keeping institutions by States 

In Victoria, the VCEC, the regulatory oversight body, has been established under an executive order that 
explicitly provides for its independence. 

The government has also put in place some ring-fencing mechanisms to safeguard the administrative 
independence of the VCEC. For example, although the VCEC co-ordinates closely with the Better Regulation Unit of 
the Department of Treasury and Finance, it is prevented from sharing draft business impact assessments, regulatory 
impact statements or standard cost model reports, as well as comments on those drafts. 

In Western Australia, the assessment of the Regulatory Gate Keeping Unit can block proposed regulation that is 
not deemed adequate. Where a decision regulatory impact statement is not assessed adequate, the submission may 
not proceed to the decision maker. 

The NSW Government has appointed a dedicated Minister for Regulatory Reform as a champion for better 
regulation and review processes in Cabinet. The NSW Government‟s Guide to Better Regulation, sets out regulatory 
impact analysis requirements for all new and amending regulatory proposals and reviews. The Guide requires that all 
regulatory proposals must demonstrate the application of a number of specific principles to the satisfaction of the 
Minister for Regulatory Reform before they can proceed. These requirements are in addition to regulatory impact 
statements that may be required by legislation. The Better Regulation Office, which sits within the Department of 
Premier and Cabinet, supports the Minister for Regulatory Reform‟s work.  

Source: www.vcec.vic.gov.au; Western Australia and NSW response to OECD questionnaire on multi-level regulatory governance, 
May 2009 (unpublished) 

COAG commitment to strengthening gate keeping has facilitated reform. All States have established a 

body responsible for screening compliance with regulatory impact assessments. Significantly, some States 

that already had gate keeping mechanisms in place have re-evaluated them and strengthened their role in 

providing high quality analysis to elected officials. In Victoria, the oversight reach of the VCEC was 

extended to include the review of measurements of the administrative burden of regulation (Victorian 

Government, 2006). Western Australia has established a Regulatory Gate keeping Unit (RGU) within the 

Department of Treasury and Finance to better monitor and report compliance with the preparation of 

Regulatory Impact Analysis (RIA) across government agencies. In 2008, the Queensland Office for 

Regulatory Efficiency was moved to Queensland Treasury to ensure regulatory reform, including 

regulatory oversight, is centrally driven.  
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Compliance reporting is well established in Victoria and New South Wales, where regulatory 

oversight bodies report annually on compliance. Western Australia plans to launch similar reporting 

requirements in the course of 2009. 

The degree of autonomy of gate keeping institutions varies across the States. None of these 

institutions has been established under an act of parliament. In Victoria, an Order in Council, akin to an 

executive order, has established the VCEC and affirmed its independence (Victorian Government, 2006). 

In all other jurisdictions, gate keeping institutions are part of government departments, usually those 

departments that are primarily responsible for regulatory reform (see Table 10). 

The degree to which regulatory oversight bodies can challenge proposed regulation varies. In 

Victoria, for example, the VCEC can require that a department undertakes further work if the RIS is 

deemed inadequate. The VCEC assessment of the RIS informs a compliance certificate that a Minister 

attaches to the proposed subordinate legislation when it is submitted to Parliament. Further scrutiny is 

provided by the Scrutiny of Acts and Regulation Committee, which can disallow a regulation if it finds it 

in non compliance with RIS requirements. In New South Wales, upon advice of the Better Regulation 

Office, the Minister for Regulatory Reform can refuse to certify a Better Regulation Statement (a form of 

regulatory impacts assessment) if it does not comply with better regulation principles. The Minister can 

also advise the Premier that the matter should not proceed and the Premier can decide whether it should be 

deferred. In Western Australia, if the Regulatory Gate keeping Unit deems a RIS inadequate, the 

submission may not process to the decision maker.  

Table 10. Overview of gate-keeping institutions (as of December 2007) 

Cwlth NSW Vic Qld SA WA Tas NT ACT COAG

Body to assess compliance                                                                                                              

Independence under statute x x x x x x x x x x

Body to publicly report compliance                                  x x x x x x           

Reporting body‟s independence under 

statute x x x n.ap n.ap n.ap n.ap n.ap n.ap x  

Note: n.ap not applicable.  

Source: Adapted from PC (2008a). 

Training of regulators 

Capacity of regulators to develop and implement regulatory policies and tools is essential to help 

advance reform. Ensuring that the degree of regulatory capacity converge across jurisdictions is 

particularly important in multi-level governance systems, where capacity gaps might create ―black spots‖ 

in the implementation of reforms, thus undermining consistency of regulatory policies across jurisdictions. 

Moreover, training can be an effective tool to raise awareness across line agencies of the importance of 

regulatory reform and help create champions of reform and coalitions across line agencies (see Box 26 for 

emerging good practices in developing training of regulators). 
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Box 26. Emerging good practices: training of regulators 

Western Australia has used the development and introduction of regulatory impact assessments as an 

opportunity to develop a comprehensive training package. 

The Regulatory Gate Keeping Unit has conducted consultation and training with over 47 government agencies 
and 362 senior policy staff. Feedback and discussions with government stakeholders fed into a comprehensive training 
package that includes: one-on-one training for complex issues; agency specific training; seminars; and on line training 
packages. 

Source: Western Australia response to OECD questionnaire on multi-level regulatory governance, May 2009 (unpublished). 

Jurisdictions have been aware of the importance of providing training to regulators across government 

departments. In virtually all of them, gate keeping units provide advice on the preparation of RIAs and 

RISs. Those jurisdictions that are in the process of establishing institutions to strengthen regulatory quality 

have integrated training into the tasks of these institutions. Western Australia has developed a 

comprehensive training programme, building on consultations with line agencies and officials during the 

development of RIA.  

Regulatory tools 

Regulatory reform tools such as guides to better regulation, regulatory impact assessments, 

consultations with stakeholders, review of regulation and enforcement, as well as risk-based enforcement, 

help ensure that regulation bring about results and, therefore, that regulators are held accountable. The 

Australian States have adopted and tailored these tools to local socio-economic and political 

characteristics. Their effort shows the challenges of regulatory reform in a federal setting including the 

need to guarantee consistency and facilitate compliance. 

Guidance to better regulation 

Clear guidelines for better regulation can help ensure consistency across regulators within one 

jurisdiction and help raise overall quality of new regulation. In a multi-level governance system, guidelines 

can also provide a useful tool to share good practice, stimulate new ideas across jurisdictions, and facilitate 

convergence of regulatory quality across jurisdictions (see Box 27 for emerging good practices in 

providing guidance to regulators). 

States are consistently moving toward introducing guides to better regulation. Four jurisdictions –

 Australian Capital Territory, New South Wales, South Australia, and Victoria – have introduced best 

practice guides to regulation or guidelines for RIS. Western Australia and Queensland are in the process of 

developing guidelines incorporating best practice principles. 

Guides are easily available on the websites of regulatory oversight body or the departments 

responsible for regulatory policies, thus facilitating access of regulators and stakeholders. Also, guides are 

conceived as a tool to guide regulators through the process of assessing costs and benefits or regulation 

rather than providing a straitjacket to regulators. This characteristic is in turn more likely to facilitate 

flexibility, creativity and innovation of regulators, within certain legislative constraints. 
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Box 27. Emerging good practices: best practice guides to regulators across jurisdictions 

The Australian Capital Territory‟s Best Practice Guide for Preparing Regulatory Impact Statements was 

introduced in December 2003. A 38-page document, it provides information on the National Competition Policy and 
mutual recognition. It gives advice on the requirements of RIS and presents a RIS checklist. 

The Victorian Guide to Regulation was first introduced in 2005 and revised in 2007 to take into account the 
changing regulatory environment. A 100-page document, it provides detailed information on the legislative process and 
a step-by-step guide to the preparation of RIS and business impact assessments. 

South Australia‟s Business Impact Statement Guidelines for Departments were introduced in June 2006. A 
34-page document, it presents a BIS adequacy checklist. 

The New South Wales‟ Guide to Better Regulation was introduced in April 2008. A 50-page document, it provides 

easy to read pictorial charts of legislation flows and key steps of regulatory processes. It provides an overview of the 
COAG process and better regulation principles adopted by New South Wales to improve regulatory management. 
Among the regulatory and non-regulatory options, it includes a section on other jurisdictions‟ responses to similar 
problems. 

Queensland‟s Regulatory Impact Statement Procedures and Requirements guide was first introduced in 2005 
and revised in 2007 and 2009. A 28-page document, it provides advice on determining whether a RIS is required and, 
the specific procedural requirements if a RIS is necessary. To increase agency involvement in RIS assessment, the 
guide includes a RIS Self Assessment Form that officers undertaking regulatory development activities are required to 
use to preliminarily self-assess the need for preparing a RIS. The Self Assessment Form is then submitted to QORE 
for advice on whether a RIS is required.  

Sources: Department of Treasury (2003); Department of Treasury and Finance (2007); Department of Trade and Economic 
Development (2006); Better Regulation Office (2008). 

Regulatory impact analysis 

RIA examines and measures the benefits and costs of new or existing regulation. In a multi-level 

governance system, regulation introduced in one jurisdiction may have significant impact on the welfare in 

other jurisdictions and on the country as a whole. This can for example raise costs for consumers and 

producers from neighbouring jurisdictions in addition to costs on consumers and producers of the 

regulating jurisdiction. Moreover, it can introduce barriers to trade that could undermine competition 

across the national market. Jurisdictions should therefore take into consideration national as well as cross 

jurisdictional effects of new regulation, when assessing the costs and benefits of new regulation (see 

Box 28 on emerging good practices in taking a national approach to RIA). 

Box 28. Emerging good practices: including national and cross-jurisdictional costs and benefits in RIA 

The Australian Capital Territory, New South Wales and Victoria provides clear guidelines on the need to take into 
consideration extra jurisdictional effects when conducting impact analysis. 

Western Australia, that introduced RIA in July 2009, has built on lessons learned from other jurisdictions and has 
embedded the requirement for taking into consideration extra jurisdictional effects in the guidelines for the preparation 
of consultation RIS. 

Source: Department of Treasury (2003); Department of Treasury and Finance (2007); Better Regulation Office (2008); Western 
Australia response to OECD questionnaire on multi-level regulatory governance, May 2009 (unpublished). 
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Most States established RIA for subordinate legislation in the late 1980s and 1990s, during the wave 

of regulatory reforms undertaken through the NCP. Yet, in the absence of an established mechanism to 

facilitate systematic cross-jurisdictional co-ordination and exchange of information, there had been little 

convergence across jurisdictions on RIA methodologies and focus. RIA was mainly required for 

subordinate legislation or statutory rules. A new wave of reform facilitated by the COAG process has 

helped address these challenges. 

States have moved toward systematically including tools to assess business cost assessments of 

relevant regulation and to extend the scope of RIA to primary legislation (see Table 11). The Australian 

Capital Territory, New South Wales, Victoria, Queensland and Western Australia have provided guidance 

to consider national and cross-jurisdictional effects when assessing costs and benefits of regulation. 

Tasmania also considers costs imposed by new or amended regulation on other jurisdictions or national 

markets. Also, cross-jurisdictional co-ordination might have accelerated the pace of reform. States 

introduced RIA between 1985 (Victoria) and 2001 (Australian Capital Territory). The timeline of the new 

wave of RIA reforms has been shorter, spanning from mid-2006 to mid-2009.  

Table 11. Requirement for quantitative measurement of compliance costs 

 Cwlth NSW Vic Qld WA SA Tas ACT NT COAG 

Bills      x x         x 

Statutory rules         x         x 

Other 
legislative 
instruments 

  x   x x   x     x 

Quasi-
regulations 

  x   x x   x     x 

Source: PC (2008a). 

Consultation with stakeholders on RIS 

Consultation with stakeholders can help ensure that regulation addresses real needs and does not 

impose unnecessary burdens on market participants. In a multi-level governance system, consistency 

across jurisdictions on the timing, degree and mechanisms to consult with stakeholders can be particularly 

important in that stakeholders doing business across jurisdictions could rely on a common set of 

requirements. Adopting common approaches to consultation can thus help strengthen overall regulatory 

quality (see Box 29 on emerging good practices in facilitating consultation). 

Box 29. Emerging good practices: facilitating consultation through better information 

Western Australia has moved strongly to embed consultation in regulatory decision making processes. The 
government is providing guidance on the public release of consultation RIS, explaining the objectives of government 
action, outlining the current regulatory environment and other jurisdiction‟s best practice approaches followed by the 
publication of the final decision RIS. 

The Victorian government releases an annual Statement of Government Intentions that outlines the major 
legislative proposals to be brought before Parliament each year. The statement outlines the main elements and key 
dates of each proposal. The public has an opportunity to provide feedback through the government website. 

At the beginning of each legislative session, the Australian Capital Territory‟s Chief Minister presents to the 
Legislative Assembly a Legislation Programme, presenting the planned bills and subordinate legislation. 

Source: Western Australia, Victoria and Australian Capital Territory responses to OECD questionnaire on multi-level regulatory 
governance, May 2009 (unpublished). 
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Virtually all jurisdictions are converging around provisions for consultations with stakeholders on 

new regulation. Jurisdictions require or recommend consultation for at least 28 days on RIA. Most 

jurisdictions are also converging on the mechanisms to consult on new regulation, with a progressive move 

toward using the RIA or RIS as a basis for consulting with stakeholders. Notably, Western Australia 

requires the public release of consultation RIS. NSW requires the publication of a Better Regulation 

Statement for significant regulatory proposals setting out how the regulation complies with regulatory good 

practice. Victoria has extensive processes for public consultation on RISs. These are detailed in s.11 of the 

Subordinate Legislation Act 1994. In addition to prior consultation with the sector of the public on which 

an appreciable economic or social burden may be imposed by a proposed statutory rule, the RIS must also 

be released for public comment after independent advice from VCEC has been obtained. This (second) 

round of consultation must be gazetted and allow public comments or submissions within a period of not 

less than 28 days from the publication of the notice.  

Simplifying access to regulatory requirements- use of online tools 

Informing stakeholders of regulatory requirements can facilitate compliance and thus help ensure that 

regulation is effectively implemented. In addition, as more and more transactions are conducted on-line 

and access to internet increases worldwide, compliance can be facilitated by allowing stakeholders to file 

applications or paying fees on line, thus reducing the burden of compliance. OECD member countries are 

moving toward facilitating access to regulatory requirements through administrative simplification. 

Legislation is generally easily available on State government websites. Regulators make information 

easily available to stakeholders. However, use of electronic tools to facilitate speedy and less burdensome 

compliance appears relatively limited. Most business regulators in all States do not allow for filing of 

licences on internet. In part, this might be the consequence of requirements that cannot be easily performed 

on-line. Yet, use of on-line services remains limited also for compliance steps which might require a less 

stringent oversight. For example, few business regulators provide access to on line renewal of licences or 

payment of fees (see Box 30). 

COAG and the BRCWG have moved to reduce information requirements for business and facilitate 

on line processing of reporting requirements. For example, in March 2008, COAG launched a Standard 

Business Reporting initiative aimed at reducing the burden of reporting financial information to 

government and providing a single secure way to interact electronically with government agencies. 

Implementation is expected to unroll in the course of 2009 (COAG/BRCWG, 2008). 
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Box 30. Access to regulatory requirements: business licences’ lodgement and renewal 

Most business regulators make licence information and application forms available on line … 

 

… but only a handful of business regulators allow for on line lodgement and renewal of licences … 

 

… and few allow for payment of application and renewal fees on line. 

 

Source: PC (2008a). 
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Review and update of regulation 

Periodic evaluation and review of regulation can improve overall regulatory quality by ensuring that 

regulation is up-to-date and reflects current economic, social and technological development. In a multi-

level governance system, systematic review at the sub-national level is particularly important as sub-

national governments can be best positioned to capture these developments, which can vary across 

jurisdictions. Establishing mechanisms for systematic review might be more important than having a 

uniform system for regular review. In fact, with the exception of harmonised legislation, different timelines 

and processes might be needed to fit different decision-making processes and institutions. At the same 

time, different timelines might lead to the emergence of best practices, which can in turn help champions 

of reform emerge in other jurisdictions. Regular communication and exchange of information across 

jurisdictions on results of regulatory review might help capture best practices (see Box 31 for emerging 

good practices on review and update of regulation). 

Box 31. Emerging good practices: systematic review of regulation 

New South Wales‟ Better Regulation Office conducts and implements the findings of a least three targeted 
reviews of specific areas of regulation per year.  

Queensland has launched a phased program of reviews to reduce unnecessary/excessive regulation to be 

undertaken by each agency and completed by 2012-13.  

Victoria’s VCEC conducts regular reviews of regulation to assess the efficiency and effectiveness of current 
regulation and identify areas of reform. 

Source: www.betterregulation.nsw.gov.au/ ; www.treasury.qld.gov.au/office/branches/qore.shtml. 

States are using different mechanisms for reviewing and updating regulation. Systematic sunset 

clauses for subordinate legislation were introduced in Victoria in 1985, and by New South Wales in 1995. 

Terms of sunset clauses vary, with Victoria and Tasmania having a ten year term and New South Wales 

having a five year term. Queensland introduced sun setting provisions in 1992. In 2008, the government 

committed to the Queensland Regulatory Simplification Plan 2009-13, under which agencies deliver three 

year regulatory simplification plans aimed at reducing their existing stock of regulation. Western Australia 

has introduced a systematic review mechanism through the RIA process, but sunset clauses are not 

systematically applied. Most States have introduced regular reporting mechanisms to assess progress 

toward regulatory reform. 

Risk based enforcement strategies 

Risk based approaches to enforcement can focus on areas where the risk of non-compliance is higher 

or areas where the risk of non-compliance can cause the greatest harm. Accordingly, resources can be 

directed to address these areas, and enforcement can be more effective. Risk-based enforcement can be a 

particularly effective regulatory tool for sub-national government. It allows for better use of often already 

strained resources. Moreover, it might be less costly as their proximity to and knowledge of risks specific 

to the jurisdiction can ensure greater accuracy (see Box 32 on emerging good practices in facilitating risk 

assessment in regulatory assessments). 
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Box 32. Emerging good practices: embedding risk-based enforcement in government guidelines 

The Australian Capital Territory‟s Government Risk Guide provides guidance on the use of risk assessment for 
the preparation of cost-benefit analysis. Queensland‟s Project Assurance Framework guidelines provide direction on 
the use of risk-assessment in a cost-benefit analysis.  

The New South Wales‟ Guide to Better Regulation promotes consideration of a risk-based approach to better 
target compliance efforts. The Better Regulation Office has developed a guidance tool for government agencies, the 
Risk Based Compliance tool, to facilitate adoption of risk-based enforcement. 

The Victorian Guide to Regulation outlines a risk assessment and risk management framework. 

Source: www.treasury.act.gov.au/risktrain/index.html; Better Regulation Office (2008); Department of Treasury and Finance (2007). 

States are taking strong action toward relying on risk-based enforcement strategies. In all States, at 

least half of business regulators had risk-based enforcement strategies as of June 2007. Regulatory reform 

might have facilitated this move. For example, the strengthening of RIA processes has facilitated the 

systematic consideration of risk in the assessment of costs and benefits. Systematic analysis of risk has in 

turn facilitated reliance on risk-based enforcement strategies by lowering the barrier to risk analysis. The 

Australian Capital Territory and Victoria, which have the highest shares of business regulators with risk-

based enforcement strategies, have provided clear guidance on the benefits of risk-analysis through their 

regulatory reform processes. States are building strongly on cross-jurisdiction experience. New South 

Wales’ Guide to Better Regulation promotes the use of risk-based enforcement. The Better Regulation 

Office has also developed a guidance tool to facilitate the use of risk assessments by government agencies. 

Action follows the recommendation of the New South Wales’ Independent Pricing and Regulatory 

Tribunal based, among others, on other jurisdictions’ experience with risk-based enforcement (Independent 

Pricing and Regulatory Tribunal, 2006, p. 90).
 
 

Figure 4. Business regulators with risk-based enforcement strategies 

1 July 2006–30 June 2007 

 

Source: PC (2008a). 
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Assessment 

Policies, institutions and tools to improve regulatory management at the sub national level are key to 

strengthen national regulatory quality. Australia’s States are very advanced from an OECD perspective for 

the consistent effort towards embedding good practice regulatory management in decision making 

processes. Commitment to national reform by States has helped strengthen regulatory management across 

jurisdictions by lowering barriers to reform and keeping up momentum. This commitment has been critical 

for improving regulatory quality in Australia, which in turn has the potential to improve and renew long 

term growth prospects across jurisdictions. 

The choice of regulatory policies and strategies has facilitated commitment to regulatory reform. 

Benchmarking business regulation across jurisdictions has facilitated comparisons across the States, thus 

triggering healthy competition for better performance and accelerating the pace of reform. Late comers 

have built on emerging good practices and introduced innovative approaches to regulatory management. 

The experience of Western Australia suggests this; introducing a RIS requirement in July 2009, it will also 

require the public release of a consultation RIS. The use of consultation RIS enhances transparency and 

facilitates meaningful feedback from stakeholders for the preparation of the final RIS. Other jurisdictions 

also require consultation in the preparation of the RIS and the public release of final regulatory impact 

assessments including, for example, the NSW Better Regulation Statements, and the RIS that are prepared 

under the requirements of the Victorian Subordinate Legislation Act 1994.  

Benchmarking business regulation has also drawn attention on areas of reform that might need 

concerted action and greater focus. The availability of on line services at the level of State regulators shows 

scope for significant improvement, even compared with other OECD jurisdictions. As COAG is taking 

action to address some of these issues, the role of performance monitoring is important. Moreover, 

important areas of regulatory quality have not been covered in the initial benchmarking conducted by PC. 

These areas include, for example, quality of the RIS and RIA analysis and their impact in reducing actual 

regulatory burdens. 

Regular and systematic benchmarking can be effective. However, after the initial assessment 

conducted by the PC, COAG does not appear to have agreed on a timeline for regular benchmarking as of 

yet. Benchmarking has also the potential to further develop at the sub-national level, as Victoria tends to be 

the most advanced for systematically collecting key performance information on State regulators. 
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CONCLUSIONS AND RECOMMENDATIONS 

General assessment of the challenges and opportunities for multilevel regulatory governance 

The reforms invigorated by the current Commonwealth government ensure it is very well placed to 

tackle some of the core regulatory challenges faced by the Australian Federation. These reforms build on a 

track record of successful regulatory reform across successive administrations. An initial wave of reform, 

launched in the 1980s, opened up the Australian market to international exposure. In the early 1990s, a 

second wave of reform, the National Competition Policy, enhanced competition and the development of a 

national market.  

The most recent wave of reform had its genesis in December 2007, when all Australian governments, 

through the Council of Australian Governments (COAG), agreed to a new model of cooperation 

underpinned by more effective working arrangements between the Commonwealth and the States. COAG 

agreed seven priority areas for its 2008 work agenda. Importantly, these priorities included business 

regulation and competition and the establishment of the COAG Business Regulation and Competition 

Working Group (BRCWG). During 2008, the BRCWG developed an agenda focussed on delivering a 

seamless national economy, culminating in COAG agreeing in November 2008 to a $550 million National 

Partnership Agreement to Deliver a Seamless National Economy, funded by the Commonwealth. This is an 

ambitious program aimed at enhancing regulatory quality and embedding strong regulatory management in 

institutional arrangements and decision-making processes across levels of government. It is designed to 

reverse the declining productivity trend and increase workforce participation.  

This represents a very promising venture, which deserves praise and has been well received by the 

private sector and commentators. Australia stands out among OECD member countries for innovative and 

cutting edge initiatives aimed at facilitating regulatory reform across levels of government. Established co-

ordination arrangements are in place to facilitate multilevel intergovernmental dialogue and cooperation. A 

new framework guiding federal financial relations provides an opportunity to enhance the effectiveness of 

financial transfers by allowing more responsibility to States to deliver services, while promoting a culture 

of accountability and transparency through regular monitoring of performance. Payment arrangements 

facilitate the commencement of reform activity by the States and are astutely designed to provide 

maximum incentives for implementation. The delegation of responsibilities, including oversight of reform 

progress and receipt of National Partnership payments, to core ministries, including the State treasuries, 

also represents a powerful policy lever.  

A comprehensive reform package has been put in place to facilitate the active participation of all 

jurisdictions. This led to formulating a charter for reform that is transparent and allows for planning and 

sequencing of reform activities. Moreover, a process has been set up to strengthen regulatory quality at the 

sub-national level, with the States showing greater convergence on policies, institutions and tools to 

improve regulatory management. Recent progress has been in part driven by a commitment to a rigorous 

benchmarking process that has helped identify challenges and opportunities for improvement.  

Australia’s ambitious reform process also presents challenges. Any reform conducted in a multilevel 

regulatory governance context is complex, and can be affected by Commonwealth-State relations, reform 

strategies as well as regulatory management at state level. These will be discussed in the three following 

sections and are also detailed in Annex E. However, tools and strategies exist to overcome most of these 

challenges. Many of these have already been put to use in the current Australian reform effort, which bodes 

well for its future success and potential achievements.  
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Some of these strategies may also have implications that would need to be addressed in the longer 

term. For example, institutional arrangements that have been put in place to advance reform in the short 

term may overlap and duplicate existing structures, potentially adding some costs to the reform process. A 

shift in the financial relationship between the Commonwealth, on one side, and the States, on the other 

side, may require a change in the way of doing business and enhanced capacities on both sides. 

Benchmarking of business reporting also draws attention on areas of reform that might need greater 

attention, such as the availability of online services at the level of State regulators. As additional areas of 

reform are included and further efforts are required to strengthen national markets, commitment from all 

jurisdictions to advancing reform becomes essential. Thus maintaining commitment and momentum for 

reform becomes the key for obtaining success in the long term, as outlined below in the policy 

recommendations. This is key to ensure that jurisdictions maintain their interest and direct the necessary 

human and financial resources to advance reform. 

Commonwealth-State relations 

A common potential obstacle to reform in multilevel governance systems is the lack of effective 

levers of reform. For example, unbalanced fiscal relationships can reduce innovation and flexibility at the 

sub-national level and jurisdictions might lack incentives to initiate reform. In addition to financial 

incentives, important drivers appear to be institutional and coordination arrangements across levels of 

government to channel demand for reform and facilitate coalition building and the presence of champions 

of reform. To facilitate ongoing reform, it is important to ensure there are appropriate governance 

arrangements with sufficient authority to most effectively regulate or implement policies and programs. 

Australia stands out among OECD member countries in adopting innovative institutional approaches 

which appear promising and go beyond similar mechanisms in other countries. A key reform lever has 

been the establishment of COAG as a permanent forum for policy dialogue and co-ordination across levels 

of government. COAG has been and continues to be instrumental in lowering barriers to reform created by 

the multiplicity of jurisdictions, capturing innovations from different jurisdictions and providing a forum 

for the Commonwealth and the States to champion reform. It has been a platform for the redesign of pre-

existing co-ordination arrangements, the Ministerial Councils, to facilitate dialogue and co-ordination and 

improve the effectiveness and efficiency of decision making. 

At the end of 2007, to drive reform, COAG introduced new working arrangements centred on 

working groups that were instrumental in advancing COAG’s reform agenda, particularly in relation to 

regulation reform. These innovative institutional arrangements have benefited from a clear agenda, strong 

leadership, in-depth technical knowledge and strong administrative support. These important elements 

should be taken into consideration as COAG continues fine-tuning co-ordination arrangements to 

implement further national reforms.  

In November 2008 COAG reaffirmed its commitment to new cooperative working arrangements 

through a new Inter-Governmental Agreement for an overarching framework for the Commonwealth’s 

financial relations with the States. The IGA is aimed at improving the quality and effectiveness of 

government services by reducing Commonwealth prescriptions on service delivery by the States, providing 

them with increased flexibility in the way they deliver services to the Australian people as well as 

providing a clearer specification of roles and responsibilities of each level of government and an improved 

focus on accountability for better outcomes and service delivery. The new framework also provides 

tangible incentives to commit to reform and strengthen jurisdictions’ ownership of implementation, 

through a system of project, facilitation and reward payments to help drive reform. It has also centralised 

the management of payments in treasuries both at the Commonwealth and State level, which represent 

powerful core agents of reform. Greater autonomy for the States, combined with an outcomes focussed 

performance reporting framework, is intended to produce not only greater accountability of the States to 

citizens, but also more effective implementation drawing on the better knowledge of local needs and 

implementation challenges that States have.  
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The reforms also feature a significant rationalisation of the number of payments to the States for 

Specific Purpose Payments, while increasing the overall quantum of funding. The new framework also 

includes a number of National Partnership payments to fund specific projects and to facilitate and reward 

States that deliver on nationally significant reforms based on National Partnership Agreements entered into 

by the Commonwealth and the States. 

Reform strategies 

Identifying a reform strategy is necessary to facilitate reform across levels of government and address 

the challenges of implementation. Sub jurisdictions have different levels of interest and political 

commitment which can create delays in implementing national reform. Resistance to reform can be 

expected from stakeholders that stand to lose from reform. At the sub-national level entrenched interests 

may be stronger within the local socio-political environment. This is also an issue if jurisdictions expect 

uniform schemes to increase the cost of regulation. In a multilevel governance context, reforms are likely 

to be interdependent. Sequencing and pacing reform according to the jurisdictions’ capacity, resources and 

commitment is important to facilitate implementation. The actions of one jurisdiction affect other 

jurisdictions. If a jurisdiction fails to take necessary actions, overall reform can be undermined. 

Australia has taken action to address these challenges by launching a comprehensive path to reform. 

Developed in consultation with the States the reform agenda provides jurisdictions the opportunity to 

participate in national reform and further their own reform priorities. Identifying a reform package that 

attracts support from all jurisdictions builds on the strong involvement of government stakeholders that are 

able to facilitate implementation. A key step in the comprehensive reform package to create a Seamless 

National Economy has been the establishment of a Business Regulation and Competition Working Group 

(BRCWG). The BRCWG has brought together political commitment and technical knowledge, thus 

fostering upfront involvement of those agencies that are essential to facilitate implementation. With central 

agency membership, it appears to have been particularly effective.  

Regulatory management at state level 

State jurisdictions are often responsible for developing regulation and implementing policies and 

programs. Effective implementation requires the adoption of best practice regulatory management 

arrangements within jurisdictions to underpin regulatory quality across the nation. 

Australia stands out among OECD member countries for the consistent efforts of its States and 

Territories at embedding good practice regulatory management into decision making processes. These 

efforts have been advanced by the commitment undertaken within COAG to strengthen regulatory 

management at the State level. Best practice regulation making standards also apply to Ministerial 

Councils, which under the COAG reform agenda are required to take decisions that translate into laws and 

regulations more rapidly. The Office of Best Practice Regulation, part of the Commonwealth Department 

of Finance and Deregulation, is responsible for monitoring compliance with COAG RIA requirements, and 

has found that compliance by some Ministerial Councils with this requirement is inconsistent.  

Benchmarking business regulation by the independent Productivity Commission has facilitated 

comparisons across jurisdictions, and triggered healthy competition for better performance and accelerated 

the pace of reform. It has also drawn attention to areas of reform where more concerted action and greater 

focus could be beneficial. Benchmarking is most effective when conducted regularly and systematically. 

Also, benchmarking has not yet taken hold at the sub-national level, except in one state.  
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Policy options for consideration 

The following policy options are intended to assist Australia to strengthen regulatory reform across 

levels of government and address some of the challenges identified in this review. 

Ensure national institutional arrangements can support ongoing regulatory reform  

Australia is taking advantage of uniquely designed institutions and processes to address its multilevel 

challenges. The structure of COAG, including through the use of working groups and well structured 

secretariats, provides a unique opportunity which needs to be maintained and consolidated. The working 

groups that were established in December 2007 have been instrumental in advancing the COAG reform 

agenda, and particularly the BRCWG, which builds on the strength of its constituency. Identifying 

champions of reform within State and Territory Governments could also reinforce current reform efforts, 

and could help could help strengthen leadership within Ministerial Councils.  

COAG could continue to use the BRCWG to drive implementation of reform and to identify and 

promote new areas of reform, or alternatively it could establish another body for this purpose. In either 

case, there is a need to ensure that there is an ongoing process for identifying and referring new areas of 

regulatory policy suitable for national reform according to an evaluation of the potential economic benefits. 

This could continue to reflect advice from the Productivity Commission. 

Under the new federal financial relations framework, COAG requested the COAG Reform Council 

monitor and report to COAG on the aggregate pace of activity in progressing COAG’s agreed reform 

agenda. At its March 2008 meeting, COAG agreed that, to assist the COAG Reform Council in its role of 

helping to enhance accountability and promote reform, and monitoring the progress of COAG’s reform 

agenda, the Commission would report to COAG on the economic impacts and benefits of COAG’s agreed 

reform agenda every two to three years. 

Now that the reform efforts are underway, further tasks and assignments could be scoped for the 

relevant body to develop an ongoing agenda. While these need to be identified in joint cooperation 

between the Commonwealth and the States, a possibility could be to address some policy areas of the 

National Competition Policy that have yet to be completed, as underlined in the chapter on competition 

policy. These areas include for example the pharmacy and the taxi industries. They could also include the 

development of a timetable for a second round review of existing legislation against the NCP guiding 

legislative principle. The current reform momentum could provide a window of opportunity for advancing 

these reform areas. 

Maintain momentum for reform through establishment of formal arrangements for ongoing 

consultation with business in relation to current and proposed regulatory reforms  

While the current reform agenda is well advanced, one of the challenges is the potential loss of 

momentum for reform in the future. The lessons of the NCP legislative reforms were that financial 

incentives were not sufficient at that time to maintain momentum and prevent backsliding by jurisdictions 

without the commitment of key stakeholders. This can be prevented through a proactive strategy on several 

fronts.  

The first is to maintain political commitment for reform, both at the Commonwealth and at State 

level. This is consistent with core OECD knowledge and principles for regulatory policy. Such an 

inter-jurisdictional initiative in a multilevel context needs to be sustained as it has the potential to deliver 

clear results and political wins. Maintaining national institutional arrangements to promote reform is 

important to this. Ongoing political commitment can also be enhanced by providing for more regular and 

structured interaction with the private sector and the national business community.  
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To facilitate regular communication with stakeholders on inter-jurisdictional regulatory reform, the 

BRCWG report card should be continued as it is a useful communication tool to stakeholders on progress 

being made by the Commonwealth and the States in implementing agreed actions under the National 

Partnership agreement. 

The BRCWG, or a similar national entity, could also consider more formal and regular interaction 

with key business stakeholders to gauge their views and support for the current reform agenda and for 

other reforms of most concern to business.  

Strengthen regulatory management mechanisms at State level through ongoing benchmarking and 

cooperation  

Australian States have already made significant progress and are engaged in substantial reform 

efforts. Existing benchmarking programs, including that currently being undertaken by the Productivity 

Commission, in response to a request by COAG, are useful. Continual benchmarking of business 

regulation could help deliver the benefits of innovation across jurisdictions and assess progress in 

addressing challenges. This could be institutionalised with a fixed timetable providing jurisdictions with 

clear timelines for action. This could, for example, facilitate an increased diffusion of online services for 

licence applications, which tend to currently lag behind in a number of jurisdictions. Institutionalizing 

benchmarking could help improve data production and analysis at the level of each jurisdiction. 

Developing criteria to compare the arrangements in place within States can assist in determining which 

features of reform models are best suited to the States’ public management arrangements and identify 

future reform priorities and further beneficial reforms to improve regulatory quality. Data production and 

analysis could in turn help identify implementation challenges at the State level and spearhead action.  

A key strength of the COAG reform agenda and the new arrangements for federal financial relations 

is its focus on outputs and outcomes and its aim to profit from the competitive dynamic of jurisdictions 

experimenting with alternative approaches. It will be important that performance monitoring and reporting 

by the COAG Reform Council – including learning from best practice – is translated into ongoing 

improvements in these outcomes.  

Besides benchmarking, the sharing of information can also help to foster good regulatory practice. 

The example of other countries shows that using common fora for sharing best practice at state level can 

also facilitate more consistent programme implementation and contribute to strengthened capacity. For 

example, the disciplined application of a policy of cost recovery in setting regulatory charges can assist in 

facilitating national reform by minimising the impact on jurisdictions and licence holders when functions 

are transferred to other jurisdictions. A review of the application of cost recovery principles by regulators 

and sharing the approach for consistent cost recovery guidelines could improve administrative efficiency 

and facilitate future reform initiatives. The COAG Reform Council’s monitoring reports may be able to 

highlight examples of best practice.  

Sharing common approaches to RIA at a local level is also likely to yield benefit. States have 

consistently moved to take into consideration the national impact of regulation when conducting RIA for 

local regulation. This is a bottom-up approach to building a seamless national economy that should be 

encouraged and enhanced. Moreover, to raise awareness of cross-jurisdictional issues, Commonwealth and 

State agencies responsible for regulation policy could bring together regulators and staff from different 

jurisdictions for joint training sessions on impact analysis of national regulatory issues.  
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To remain aware of developing systemic problems in areas of national responsibility, the creation of 

networks of regulators will be increasingly necessary to share regulatory knowledge across jurisdictions 

and across regulatory fields within jurisdictions. The ANZSOG model of networked intergovernmental 

learning and research may provide a model for enhancement and emulation in this regard.  

Strengthen the compliance and transparency of impact assessment of decisions taken by Ministerial 

Councils 

Australia has a well developed framework for assessing the costs and benefits of regulatory proposals 

by Ministerial Councils. However, oversight of this framework by the OBPR suggests that compliance and 

transparency by Ministerial Councils has been inconsistent. To improve performance and support robust 

policy development, OBPR should inform Ministerial Councils where a RIS is inadequate or a proposed 

decision would be non-compliant with the RIS requirements and explain why this is the case. There would 

also be benefit in clarifying the requirement that COAG RISs be made public, with a requirement that 

where the OBPR assesses the RIS as inadequate that this assessment and reasons for its inadequacy be 

published with the RIS.  

NOTES

 
1.  The Australian federal government is also referred to as the Commonwealth Government of Australia. In 

this paper the term federal regulation is used interchangeably with Commonwealth regulation..  

2.  See COAG Communiqué December 2007 

3.  See COAG Communiqué October 2008 

4.  See for example Parham 2002 ―Productivity Growth in Australia: Are We Enjoying a Miracle?‖ and 

similar papers by the PC www.pc.gov.au/__data/assets/pdf_file/0020/60446/pgia.pdf  

5.  According to Brumby (Chapter 5 in Wanna, 2009), "Victoria has led the push for a new round of economic 

reform, by putting forward the National Reform Initiative in August 2005".  

6. In September 2008, a Liberal-National coalition unseated the Labor government in Western Australia. 

7. Six hotspots were initially identified as a ―down payment‖ on reform. These were: rail safety regulation; 

occupational health and safety; national trade measurement; chemicals and plastics; development 

assessment arrangements; and building regulation, www.coag.gov.au/coag_meeting_outcomes/2006-02-

10/docs/coag100206.pdf  

8.  Within the model, total compliance costs are estimated to be at least as high as 4% of GDP per year – up to 

AUD 35 billion in 2005-06. The PC estimated that the NRA regulatory reforms have the potential to 

reduce these costs by up to 20% (0.8% of GDP per annum or AUD 0.8 billion in 2005-06 values. (PC 2006 

p 256)  

9.  However, Professor Ross Garnaut has stated that ―The fact that the arrangements are so complicated, are a 

black box, means that they are understood by no one outside the governments who are involved in the 

process of federal state relations. This obscures all the important elements of democratic choice that 

underlie efficient vertical and horizontal competition.‖ (Garnaut, 2005). The website of the Commonwealth 

Grants Commission is www.cgc.gov.au  

10.  COAG Communiqué 29 November 2008. 

11.  Clause 18, COAG, Intergovernmental Agreement on Federal Financial Relations (2008). 
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12  IGA Schedule E, paragraph 22. 

13. There are some the challenges already identified in the preparation of the Report on Government Services; 

see Steering Committee for the Review of Government Service Provision (2009), Chapter 2. The Chairman 

of the Productivity Commission identified similar challenges in a lecture delivered at the Australia New 

Zealand School of Government on 4 February 2009; see Banks (2009).  

14. The Business Council of Australia, for example, has called for COAG to meet more often during the year; 

see BCA (2007a); see also Hollander (2006). 

15. Such provision exists for Commonwealth legislation that does not comply with Commonwealth best 

practice regulation requirements; see OBPR (2008), p. ix. 

16.. Such provision is clearly stated in the RIS guidelines of the Australian Capital Territory, New South Wales 

and Victoria; see Department of Treasury (2003), p. 18; Better Regulation Office (2008), p. 24; 

Department of Treasury and Finance (2007), p. 4-9. 

17.  Council of Australian Governments’ Business Regulation and Competition Working Group (BRCWG) 

Commonwealth-State Implementation Plan and forward work programme.  

18.  In February 2006, COAG agreed to address six priority cross-jurisdictional 'hot spot' areas where 

overlapping and inconsistent regulatory regimes are impeding economic activity: rail safety regulation; 

occupational health and safety; national trade measurement; chemicals and plastics; development 

assessment arrangements; and building regulation. COAG Communiqué 10 February 2006.  

19.  The priority areas are, occupational health and safety, licensing of trades people, trade measurement, 

consumer policy framework, product safety regulation, regulation of trustee companies, regulation of 

mortgage broking, margin lending, non deposit taking institutions and the remaining areas of consumer 

credit, registering business names, personal properties securities and standard business reporting.  

20.  Towards a Seamless National Economy Progress Report Card July 2008-July 2009 

www.finance.gov.au/deregulation/docs/2009_annual_report_card_July.pdf  

21.  The seven areas to be initially covered are air conditioning and refrigeration mechanics; building and 

building related occupations; electrical; land transport (passenger vehicle drivers and dangerous goods 

only); maritime; plumbing and gas fitting; and property agents.  

22.  See Decision 5.3 of the COAG 10 February 2006, Attachment B National Competition Policy Review.  

23.  COAG Communiqué 13 April 2007.  

24.  Attorney-General Hon Robert McClelland Second Reading Speech Personal Property Securities Bill 2009 

24 June 2009.  

25. The Tiebout model for the provision of local public goods could provide a basis for determining at what 

level regulation should be undertaken; see Tiebout (1959). 

26. OECD (2009b), p. 14; information on the BCA is also available at www.bca.com.au  

27. ―Government crackdown to reduce excessive regulation and red tape‖, Ministerial Media Statement, 

30 January 2009, www.mediastatements.wa.gov.au.  

http://www.coag.gov.au/coag_meeting_outcomes/2007-04-13/index.cfm
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ANNEX A. THE AUSTRALIA - NEW ZEALAND RELATIONSHIP 

Australia and New Zealand have forged a close relationship through intense economic and political 

exchanges. Trade and travel between the two countries was already intense before independence and has 

continued ever since, with key events like the joint participation in the First World War contributing to 

strengthening this relationship. 

A series of formal and informal agreements frame co-operation between the two countries: 

 The Trans-Tasman Travel Arrangement (TTTA) allows Australians and New Zealanders to 

travel, live and work in one another's country without restriction. The TTTA is not a binding 

bilateral treaty. Rather, it is a series of immigration procedures applied by each country and 

underpinned by joint expressions of political support. The most recent reaffirmation of the TTTA 

was in 2001 with the introduction of Trans-Tasman social security arrangements. 

 The Closer Economic Relations Trade Agreement (CER Agreement) was signed in January 1983 

to establish free trade of goods between Australia and New Zealand. The CER Agreement has 

evolved through a series of high-level meetings and reviews that have progressively expanded 

scope and coverage of the agreement: 

 At a meeting in July 1990 to mark the achievement of full free trade in goods, the Prime 

Ministers of Australia and New Zealand agreed to launch consultations with the business 

communities to further enhance economic relations between the two countries. Consultations 

led to an agenda focusing on advancing free trade and investment through mutual 

recognition, harmonization of standards and harmonizing the business environment. 

 The 1992 and 1995 reviews of the CER Agreement renewed commitment to eliminating 

regulatory barriers to trade, paving the way for a mutual recognition framework. In 1996, the 

two countries signed a Trans-Tasman Mutual Recognition Arrangement (TTMRA) providing 

for goods sold legally in either country to be sold in the other country without additional 

requirements. The agreement extends to licensing of professions. 

 In 2008, the two countries signed a Treaty on Court Proceedings and Regulatory 

Enforcement, aimed at improving civil court proceedings and the enforcement of judgments 

and orders across the Tasman thus enabling trans-Tasman disputes to be resolved more 

effectively at lower costs to businesses and individuals. 

Co-ordination mechanisms and institutional arrangements contribute to deepening dialogue and 

advancing co-operation. 

 Annual meetings are held between the respective Prime Ministers, Treasurers, Trade and Defence 

Ministers. 
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 New Zealand line ministers participate along with Commonwealth and State and Territory 

ministers in a number of Australian Ministerial Councils that facilitate consultation and joint 

action on issues such as aboriginal affairs, justice, gender, culture, education, health, energy, 

environment, local government, procurement, primary industries and workplace relations. New 

Zealand ministers have full voting rights on matters affecting New Zealand. 

 An Australia New Zealand Leadership Forum (ANZLF) has met annually since 2004. The 

ANZLF brings together representatives from business, government and academia to discuss key 

issues affecting the Australia-New Zealand relationship. 

The relationship between the two countries is a dynamic process and continues to evolve. In 2005, the 

Australian House of Representative’s Legal and Constitutional Affairs Committee launched an inquiry into 

the harmonization of legal systems within Australia and between Australia and New Zealand. The 

Committee identified 27 recommendations to advance legal harmonization, including the establishment of 

a trans-Tasman parliamentary committee to monitor legal harmonization and examine options including 

closer association or union, pursuit of a common currency, offering New Zealand Ministers full 

membership of Australian ministerial councils, and work to advance harmonization of the two banking and 

telecommunications regulation frameworks. While the Australian Government did not accept the 

recommendation to pursue a common currency, it renewed its commitment to advancing harmonization of 

banking and telecommunication regulation, as well continuing working closely with New Zealand through 

Ministerial Councils. 

Source: www.mfat.govt.nz/Foreign-Relations/Australia; www.dfat.gov.au/geo/new_zealand; 

Department of Foreign Affairs and Trade (1997); House Standing Committee on Legal and Constitutional 

Affairs (2006); Australian Government (2008). 

http://www.mfat.govt.nz/Foreign-Relations/Australia/0-trans-tasman-travel.php
http://www.dfat.gov.au/geo/new_zealand
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ANNEX B. OUTPUTS OF THE NATIONAL PARTNERSHIP AGREEMENT TO DELIVER A 

SEAMLESS NATIONAL ECONOMY 

The implementation plan of the National Partnership Agreement (NPA) to deliver a Seamless 

National Economy includes the delivery of 27 reform priorities across the period 2008-09 – 2012-13, listed 

below. The NPA identifies the specific roles and of the Commonwealth and States for the delivery of each 

reform commitment. 

Areas of previously agreed reforms under the National Reform Agenda which were referred in April 

2007 to the CRC for monitoring are: electricity smart meters; national energy market reform; transport 

pricing reform; national rail safety reform; the establishment of a national system of trade measurement 

administered by the Commonwealth; building regulation reform and infrastructure regulation.
1
 These areas 

of reform, known as COAG hot spots, are starred (*) in the list presented below. 

Part 1 – 27 Deregulation Priorities 

1. Occupational Health and Safety (OH&S)* – Nationally uniform OH&S laws, comprising a 

model Act, model regulations and model codes of practice 

2. Environmental Assessment and Approvals Processes* – An efficient system of environmental 

assessment and approval 

3. Payroll Tax Harmonisation – Consistent administration of payroll tax by 1 July 2012 

4. Licences of Tradespeople – Establish a national trade licensing system 

5. Health Workforce Agreement – A national registration and accreditation scheme for health 

professionals 

6. National System of Trade Measurement* – The establishment of a national system of trade 

measurement funded and administered by the Commonwealth 

7. Rail Safety Regulation* – Nationally consistent rail safety legislation and associated regulation 

8. Consumer Policy Framework – A new national consumer policy framework, which includes a 

national generic consumer law, enhanced consumer law enforcement and more efficient 

consumer policy development and decision-making processes 

9. Product Safety* – A consistent national product safety regime 

10. National Regulation of Trustee Corporations – The implementation of a national regulation 

for the licensing and supervision of trustee corporations 

                                                      
1.  CRC (2009), p. 3.  
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11. National Regulation of Mortgage Broking – To provide an effective and national approach to 

consumer protection regulation for mortgage broking 

12. National Regulation of Margin Lending – To provide an effective and national approach to 

consumer protection regulation for margin lending 

13. National Regulation of Non-Deposit Lending Institutions – To provide an effective and 

national approach to consumer protection regulation for non-deposit lending institutions 

14. Development Assessment* – Improved development assessment processes which will provide 

greater certainty and efficiency in the development and construction sector 

15. National Construction Code (NCC)* – A nationally consistent approach to on-site building and 

plumbing regulation 

16. Regulation of Chemicals and Plastics* – Reduction in the compliance burden in the regulation 

of chemicals and plastics, while maintaining appropriate OH&S, public health and environmental 

protections 

17. Registering Business Names* – A national system for registering business names 

18. Personal Property Securities (PPS)* – Establishment of a national personal property securities 

system 

19. Standard Business Reporting (SBR) – Simplified business-to-government reporting including 

the creation of a single online facility 

20. Food Regulation – Reform of legislation, governance arrangements, uniform enforcement and 

setting or modifying food standards 

21. National Mine Safety Framework (NMSF) – A nationally consistent mine safety regime 

22. A National Electronic Conveyancing System – A single electronic system for completing real 

property transactions and lodging land title dealings for registration in Australia 

23. Oil and Gas Regulation – Reduction in the regulatory burden on the upstream petroleum 

industry 

24. Maritime Safety Regulation – Nationally consistent approach to regulation of some vessels and 

operators 

25. Wine Labelling – Better align domestic and export wine labelling requirements 

26. Directors’ Liability – A consistent and principled approach to the imposition of personal 

criminal liability for corporate fault 

27. A National System for Remaining Areas of Consumer Credit – A more efficient approach to 

regulation of financial services, not captured by the early action areas in the mortgage credit and 

advice, margin lending and non-deposit taking institutions above 
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Part 2 – Competition Reform 

1. Review of Australia’s anti dumping and countervailing system 

2. Review of parallel import restrictions on books 

3. Previously agreed energy reforms  

4. Infrastructure access regulation 

5. Previously agreed infrastructure reforms 

6. Rationalisation of occupational licences 

7. National transport policy – proposals for accelerated reforms for uniform regulation of heavy 

vehicles, rail safety and maritime safety and existing work on urban congestion.  

8. Previously agreed transport reforms 

Part 3 – Regulatory Reform 

1. The development and enhancement of existing processes for regulation making and review.  
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ANNEX C.  THE COAG REFORM AGENDA: A SNAPSHOT 

Reform area Objective/s Some key priorities/initiatives 

Health and Ageing  Improve health outcomes and the sustainability 
of the health system 

 Preventative health: reduce smoking, obesity and diabetes 

 Increase access to primary and community healthcare (GPs, dentists, 
mental health practitioners), hospital and aged care 

 National registration and accreditation scheme for health professionals 
Productivity  Improve human capital outcomes through 

reform in areas of education, skills, early 
childhood development & teacher quality 

 Lift year 12 retention rates, literacy and numeracy achievement 

 Improve teacher quality 

 National reporting on performance 

 National vocational education and training system 
Climate change 
and water 

 Ensure an effective national response to 
climate change, through a national emissions 
trading scheme and nationally consistent set of 
climate change measures 

 Ensure sustainable water use across Australia 

 Murray-Darling Basin Agreement 

 Reform national water markets 

 National strategy for energy efficiency 

 National renewable energy scheme 

Infrastructure  Improve infrastructure planning and investment 

 Remove blockages to productive investment 

 Infrastructure Australia work programme (national infrastructure audit, 
priority list) 

 Develop best practice guidelines for public-private partnerships 
Business 
regulation and 
competition 

 Reduce regulatory burdens on business 

 Delivering deregulation and competition 
priorities 

 Improve processes for regulation making & 
review 

 27 deregulation priorities including OHS, occupational licensing, food 
regulation, consumer policy framework, consumer credit, environmental 
approvals process and payroll tax  

 8 areas of competition reform including anti-dumping, parallel importation 
of books and national transport, infrastructure and energy reform. 

Housing  Improve housing supply and affordability 

 Halve the number of homeless people turned 
away from shelters within 5 yrs 

 Improve social and community housing 

 Increase supply of land, access to social housing 

 Planning reform 

 National approach to homelessness 

Indigenous reform  Close the gap on indigenous disadvantage, 
particularly for: life expectancy, child mortality, 
literacy and numeracy 

 Increase access to quality early childhood education, schooling, vocational 
education and health services 

 Reform the provision of social housing for Indigenous people 

 Improve community safety (target domestic violence, drug and alcohol 
abuse). 

Source: Productivity Commission correspondence. CoAG Communiqué (20 December 2007, 26 March 2008, 3 July 2008, 2 October 2008, 29 November 2008). 
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ANNEX D. OVERVIEW OF STATE PROGRESS TOWARD STRENGTHENING REGULATORY STRATEGIES/POLICIES, 

INSTITUTIONS AND TOOLS  

Table 1. Regulatory strategies 
 Benchmarking Targets 

New South 
Wales 

 ▪ In April 2009, the Government established a target to reduce compliance burdens to business and 
administrative burdens to government by AUD 500 million by June 2011. 

▪ Cutting red tape is a condition in agencies’ Chief Executives contracts. 
▪ Chief Executives report semi-annually to the Better Regulation Office (part of the Department of 

Premier and Cabinet) on progress 

Victoria 

▪ Since 2005, the Victorian Competition and 
Effectiveness Commission (VCEC) collects 
information on Victoria’s 70 plus business 
regulators. Key information includes enforcement 
activities; permits, licences, approval, certification 
and registration activities; KPI reporting; public 
access to information; policy functions. 
▪ The 2008 VCEC assessment includes 
information on process-based regulation, building 
on the 2008 Productivity Commission 
benchmarking exercise. 
▪ The Department of Justice has developed a best 
practice regulatory framework with performance 
indicators. 

▪ In July 2006, the Government launched the Reducing the Regulatory Burden (RRB) initiative and set 
the target to cut the administrative burden of regulation by AUD 154 million by July 2009 and by AUD 256 
million by July 2011. 
▪ The RRB supports simplification offsetting the administrative burden of new regulation in related areas 
and reviews to identify actions to reduce burden. 
▪ Government agencies prepare three-year administrative burden reduction plans and receive incentives 
to advance the programme (AUD 42 million set aside). 

Queensland 

 ▪ The Smart Regulation Reform Agenda, launched in 2008, established a target to cut compliance 
burden to business and administrative burden to government by AUD 150 million per annum by 2012-13. 
▪ Agencies develop three year regulatory simplification plans to be implemented in one of two phases by 
2012-13.  
▪ It is supported by the Senior Officers Network for Regulatory Reform▪ Progress is publicly reported in 
the Smart Regulation Annual Report. 
▪ The performance agreements of Directors-General will hold them accountable for their department’s 
progress in meeting the Toward Q2 targets 

Western 
Australia 

 ▪ In January 2009, the Government established a Red Tape Reduction Group that is consulting widely 
with the community on opportunities to cut red tape. 

South 
Australia 

 ▪ In 2006, the Government suppored by the Competition Council launched a programme to cut business 
compliance costs by AUD 150 million per year by July 2008. 
▪ Targets are included in Chief Executive performance agreements and are supported by senior 
executive champions in each agency. 
▪ The programme includes independent evaluation of claimed savings and public reporting. 
▪ Building on the success of the programme, the Government is developing a second target which will 
also address costs to the not-for-profit sector. 
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Table 2. Regulatory Institutions 
 Gate-keeping and regulatory oversight Training 

New South 
Wales 

▪ A Better Regulation Office (BRO) within the Department of Premier and Cabinet provides advice on new and 
amending regulation and the adequacy of Better Regulation Statements (BRS). 

▪ Upon BRO advice, the Minister for Regulatory Reform can refuse to certify a BRS if it does not comply with better 
regulation principles. The Minister can also advise the Premier that the matter should not proceed. 

▪ The BRO publishes guidance material and 
information to assist regulators and provides 
advice to agencies on RIA. 

Victoria 

▪ The Victorian Competition and Efficiency Commission (VCEC) has administrative independence under an executive 
order. 
▪ The VCEC provides an independent assessment of RIS and BIA. 
▪ The VCEC can require that a department undertakes further work if the RIS is deemed inadequate. 
▪ The VCEC assessment of the RIS informs a compliance certificate that a Minister attaches to the proposed 
subordinate legislation. 
▪ Further scrutiny is provided by the Scrutiny of Acts and Regulation Committee, which can disallow approved regulation 
if it finds it in non compliance with RIS requirements. 

▪ The VCEC conducts RIS and Standard Cost 
Model workshops for officials and consultants. 
▪ The VCEC also provides advice on the RIA 
process to agencies and assistance during 
preparation. 

Queensland 

▪ A Queensland Office of Regulatory Efficiency (QORE) within the Treasury assesses the quality of RIS. 
▪ QORE takes an advisory role. It is responsibility of individual agencies to ensure compliance with RIS requirements. 
The Department of the Premier and Cabinet also provides regulatory advice and oversight, specifically with the 
development of primary legislation, and works closely with Treasury to drive the national reform agenda. 
Treasury is also responsible for ensuring the Public Benefit Test market competition requirements under the NCA are 
met. 
 

▪ QORE provides training to agencies, upon 
request, on the RIS process and also publishes 
guidance material and assessment forms for 
agencies to use.  
 QORE periodically provides training and 
seminars to agencies on the Regulatory Reform 
Agenda at national and state levels. 

Western 
Australia 

▪ The Department of Treasury and Finance has primary gatekeeping responsibilities. 
▪ A Regulatory Gate Keeping Unit (RGU), established in 2009, assist Government agencies with the RIA process and 
monitor and report on compliance. 
▪ If RGU deems a RIS inadequate, the submission may not process to the decision maker. 

▪ The RGU is developing a training package, 
building on RIS pre-implementation 
consultations across government departments. 
▪ Training is expected to include: one-on-one 
training, agency-specific training, seminars, on-
line training. 

South Australia 

▪ The Department of Trade and Economic Development (DTED) reviews and assesses the adequacy of all BISs and 
provide advice on the preparation of Business Impact Statements (BISs) and the use of Business Cost Calculator 
(BCC). 
▪ DTED’s assessment of BISs and BCC is included with all policy proposals. 
 

▪ Cabinet Office conducts regular training 
sessions on the preparation of Cabinet 
submissions. 
▪ The DTED also provides regular training to 
public servants on the Business Cost Calculator. 

Tasmania 
▪ An Economic Review Unit (ERU) within the Department of Treasury and Finance reviews all primary and subordinate 
legislation. 
▪ The ERU certifies compliance with RIS requirements. ERU certification is required for legislation to proceed. 

 

Australian 
Capital Territory 

▪ A Regulation Policy Unit (RPU) within the Department of Treasury oversees quality of Regulatory Impact Statements 
(RISs), and sets RIS standards. 
▪ Regulatory proposals that are found in non compliance might proceed but RPU’s advice is attached. 

The RPU conducts training for government 
agencies to increase awareness and improve 
skills 

Northern 
Territory 

A Regulation Impact Unit (RIU) within the Northern Territory Treasury assesses the adequacy of RISs.  
RIU takes an administrative role. It is the responsibility of individual agencies to ensure compliance with RIS 
requirements. 

The RIU publishes guidance material and 
information to assist regulators and provides 
advice to agencies on the preparation of RIA. 
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Table 3. Regulatory Tools (I) 
 Guidance to better regulation Regulatory impact analysis Consultation with stakeholders 

New South 
Wales 

▪ A Guide to Better Regulation was introduced in April 2008. 
▪ It includes: overview of better regulation principles, 
guidelines to prepare better regulation statements, 
consultation policy, non-regulatory options (including other 
jurisdictions’ policies), cost benefit assessment. 

▪ Under the 1989 Subordinate Legislation Act, a RIS is required for all 
principal statutory rules. 
▪ The 2008 Guide to Better Regulation requires that all significant new 
and amending regulation be accompanied by a Better Regulation 
Statement setting out compliance with better regulation principles 
▪ RIS are required to take into consideration extra-jurisdictional effects of 
regulation. 

▪ The Guide to Better Regulation provides guidelines on 
regulatory processes and requires a minimum of 28 days 
consultation period. 
▪ The Guide advises on consultation during RIA preparation 

Victoria 

▪ A Victorian Guide to Regulation was introduced in 2005 and 
revised in 2007. 
▪ It includes: overview of COAG process, types of regulation, 
principles of good regulatory design, business impact 
assessment and regulatory impact statements guidelines and 
step-by-step guide, cost benefit analysis, regulation and other 
instruments, standard cost model. 

▪ Under the Subordinate Legislation Act 1994, a RIS is mandatory for 
proposed statutory rules that impose an appreciable economic or social 
burden. 
▪ Preparation of BIAs is required for any legislation that might have 
significant effects for business or competition. Where any regulatory 
instrument results in a material change in administrative burden imposed 
on business, the Standard Cost Model is required to be used. 
▪ RIS and BIA are required to take into consideration extra-jurisdictional 
effects of regulation. 

▪ Consultations on new regulation are mandatory. RISs must be 
publicly released for comment and submissions. 
▪ The minimum consultation period is 28 days but longer periods 
(60 days) are encouraged. 
▪ The Government releases an annual Statement of 
Government Intentions that outlines the major legislative 
proposals to be brought forward parliament. The public has an 
opportunity to provide feedback through a government website. 

Queensland 

The 2009 Regulatory Impact Statement Procedures and 
Requirements guide provides more comprehensive 
information about the RIS process and RIS requirements 
under the SIA for Queensland Government agencies. 
Public Benefit Test Guidelines provide guidance to agencies 
about meeting their requirements under the National 
Competition Agreement 
Governing Queensland suite of handbooks, particularly the 
Legislative Handbook and Cabinet Handbooks provide 
agencies with guidance on good legislation, regulation and 
policy development practices and processes.  
 

▪ Under the 1992 Statutory Instruments Act, proposed subordinate 
legislation that is likely to impose appreciable costs on the community is 
subject to the preparation of a RIS. 
▪ Since 1995, all new and amending primary and subordinate legislation 
restricting competition is subject to a public benefit test. 
▪ RIA is being enhanced following a 2007 renewed commitment to 
regulatory reform. 

▪ Consultation is required for a minimum of 28 day 
There is a requirement that all RIS and PBT documents are to 
be notified online on the Queensland Government consultation 
portal, Get Involved: Have Your Say s. 

Western 
Australia 

 ▪ A RIA process applying to primary legislation is operational since July 
2009. The process is expected to be extended to subordinate legislation 
and quasi-regulation. 
▪ A Preliminary Impact Assessment will apply to all proposals. If the PIA 
shows significant negative impact, a detailed analysis is to be undertaken 
through a RIS. 
▪ RIS are required to take into consideration extra-jurisdictional effects of 
regulation. 

▪ The government is providing for the public release of 
consultation RIS, explaining the objectives of government 
action, outlining the current regulatory environment and other 
jurisdictions’ best practice approaches. 
▪ A consultation strategy is not mandated, but consultation on 
new regulatory proposals of a minimum of 28 days is being 
supported by the Regulatory-Gate-keeping Unit. 

South 
Australia 

▪ Business Impact Statement Guidelines for Department were 
introduced in June 2006. 
▪ It includes: overview of guiding principles, BIS requirements. 
BIS process and format, adequacy assessment, cost benefit 
analysis and cost calculator, regulation and alternative 
instruments. 

▪ All Cabinet submissions require an assessment of regulatory impacts. 
▪ Since July 2006, all proposals with a significant impact on business must 
include a Business Impact Statement and a Business Cost Calculator 
Report, assessing the cost of compliance on business. 

▪ Consultation for all regulatory proposals is required across 
government and stakeholders. 
▪ Consultation periods may vary depending on matters and 
issues. 
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Tasmania 

 ▪ The Legislation Review Program requires a RIS for all new legislation for 
which competitive restrictions or negative impacts are identified. 
▪ The 1993 Subordinate Legislation Act requires a RIS for all new and 
amending legislation imposing a significant burden, cost or disadvantage 
on any sector of the community. 
▪ Impacts and costs of new and amended regulation on other jurisdictions 
or national markets are usually taken into consideration. 

▪ For legislation for which a RIS is prepared, consultation is 
mandatory. 
▪ Once the RIS is prepared, the agency advertise and receive 
public submissions in response to it for at least 21 days. 
▪ Consultation feedback is incorporated in the RIS. 
 

Australian 
Capital 
Territory 

▪ A Best Practice Guide for Preparing Regulatory Impact 
Statements was introduced in December 2003. 
▪ The Guide includes: background to the National Competition 
Policy, regulatory impact statement guidelines, non-regulatory 
options, cost benefit assessment. 

▪ Under the 2001 Legislation Act, a RIS identifying costs and benefits is 
required for all new regulation. 
▪ The ACT Government Cabinet Handbook, updated in November 2008, 
prescribes that for all new and amended legislation or Government 
direction, a RIS must be completed. 
▪ RIS are required to take into consideration extra-jurisdictional effects of 
regulation. 

▪ The 2005 Community Engagement Manual recommends 42 
days of consultation (extended to 84 days for large projects). 
▪ The Best Practice Guide for Preparing RISs identifies the 
importance of conducting consultation during the development 
of RISs. 
▪ 

Northern 
Territory 

A Regulation Making Framework: Principles and Guidelines 
was introduced in January 2007. 
It includes: overview of better regulation principles, guidelines 
to prepare better regulation statements, cost benefit 
assessment, alternatives to regulations and best practice 
consultation principles. 

A Preliminary Regulation Impact Assessment (PRIA) applies to all 
legislative proposals. If the PRIA shows significant negative impact, a 
detailed analysis is to be undertaken through a RIS. 

Consultation for all regulatory proposals is required across 
government and stakeholders 
Consultation periods may vary depending on matters and issues 
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Table 4. Regulatory Tools (II) 

 
Access to Regulatory 

Requirements and Tool 
Review and Update of Regulation Risk assessment and 

Management 

New South 
Wales 

▪ Regulations are easily available on-line. ▪ Most regulations are subject to automatic repeal programme after five years. 
▪ Renewed regulation is subject to RIS. Since 2007, a review clause is required for all new 
Acts or amending Bills. 
▪ There are a number of reporting and monitoring initiatives to review regulatory reform: (i) 
from 2009, regular reports on $500 million red tape reduction target; (ii) BRO bi-annual 
report on implementation of 74 recommendations for regulatory reforms; (iii) BRO annual 
report on outcome of regulatory reform. 

▪ The Guide to Better Regulation promotes consideration 
of a risk-based approach to better target compliance 
efforts. 
▪ The BRO has also developed a guidance tool for 
agencies on adopting a risk based approach to 
compliance (The Risk Based Compliance). 

Victoria 

▪ All legislation and regulation is publicly available on 
the government website. 

▪ Since 1994, statutory rules are automatically revoked after 10 years. 
▪ Analysis of sun setting regulation is to be made against a “base case” of no regulation. 
▪ Since 2005, the VCEC annual Victorian Regulatory System report provides an overview 
of progress in advancing regulatory reform at the state level. 
▪ The Treasurer reports annually on progress in implementing the RRB initiative. 

▪ The Victorian Guide to Regulation outlines a risk 
assessment and risk management framework. 
▪ A number of reviews of regulation have incorporated 
risk-based approaches (food regulation and 
environmental assessments). 

Queensland 

 All legislation and regulations are readily accessible 
online at the Office of the Queensland Parliamentary 
Counsel website.  

▪ Since 1992, there is a continuing statutory requirement for sun-setting subordinate 
legislation.  
▪ The Government launched a Regulatory Simplification Plan 2009-13, providing for 
phased reviews of agency stock of regulation. 
▪ In 2008, the government launched an annual report on progress in advancing regulatory 
reform at the national and state level. 

▪ Assessment of risk is conducted through the RIS 
process and the Public Benefit test which requires a risk 
assessment.  

Western 
Australia 

▪ Legislation is available on-line. 
▪ The Decision RIS will be made available on the RIA 
library website following the publication of the 
regulatory instrument in its final form. 

▪ Systematic review of regulation is being introduced through the RIA process. 
▪ RIAs need to include a timeframe for review of proposed regulation, performance 
measurement and an evaluation plan. 
▪ Sunset clauses are currently applied inconsistently. 

▪ More systematic approach to risk assessment and risk 
management is being introduced through the RIS 
processes. 

South 
Australia 

▪ Regulations are published on the South Australian 
legislation website. 

▪ Since 1978, subordinate legislation is subject to sunset clause every 10 years. Regulation 
can be postponed for a period of 2 years and cannot exceed four years in total. Bylaws are 
subject to automatic sun setting after seven years. 
▪ At the request of the government, Deloitte conducted an independent assessment of the 
programme launched in 2006 to reduce business compliance costs. 

▪ A risk based approach to surveillance and enforcement 
is used across regulators. 
▪ The Essential Services Commission uses risk 
assessment and risk management tools in both rule-
making and enforcement. 

Tasmania 

 ▪ Since 1993, subordinate legislation expires after 10 years. ▪ While there is no explicit risk assessment or 
management in Tasmania’s regulatory management 
policies, the ERU adopts a risk management approach 
when considering the economic impacts of regulation. 

Australian 
Capital 
Territory 

▪ Regulations are available electronically on the ACT 
legislation register. 

 ▪ The Government Risk Guide provides guidance on the 
use of risk assessment in the preparation of cost-benefit 
analysis. 
 

Northern 
Territory 

Regulations are available electronically on the 
Northern Territory legislation register  

 Assessment of risk is conducted as part of the RIS 
process 
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ANNEX E.  CHALLENGES TO EFFECTIVE MULTI-LEVEL REGULATORY GOVERNANCE  

Because of the sharing of power, resources and responsibilities, challenges to regulatory reform in 

multi-level governance systems can emerge in three areas that determine policy objectives and 

implementation: 

 Federal-State relations (more generally relations across levels of government), determining the 

degree to which different levels of government participate in identifying areas of reform and 

policy objectives; 

 Reform strategy, concerning the policies that best fit the governance structure and the objectives 

of the reform; 

 Regulatory management, determining the effectiveness and efficiency of implementation of the 

reform, as well as including capacity and culture change issues.  

For each of these three areas, the tables below highlight examples of possible challenges and potential 

fixes that can be adopted. It draws on the experience of Australia, and is also informed by the OECD 

comparative experience. 

Table 1. Federal-State Relations 
Issues Potential Fixes 

Lack of effective policy levers:  

- Fiscal relationships and funding channels are 
dispersed across many levels of government. 

- Fiscal imbalance 

 

Clarify fiscal relationships 

Reduce complexity of relationships between level of 
government or streamline fiscal relationship 

Use of block grants (untied grants) 

Adopt outcomes based approaches 

Use performance frameworks with indicators with benchmarking 
to foster progress 

Potential for overlap in multilateral co-ordination 
responsibilities  

 

- Existing frameworks versus fast track frameworks 

Set up and streamline co-ordination mechanisms facilitating 
systematic dialogue across levels of government 

Develop IGA which clearly sets out responsibilities 

Adopt a “fast track” approach for priority proposals 

Clarify the distribution of responsibilities upstream 

Limited scope for transferring legal authority to the 
areas of government likely to be most effective at 
regulating or delivering government programs 

Use of intergovernmental agreements and contractual type 
relationships 

Referral of powers from one jurisdiction to another 

Use of service agreements 
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Table 2. Reform Strategy  
Issues Potential Fixes 

Differing levels of interest and political commitment 
across jurisdictions.  

 

Broad commitment to a National Reform with a comprehensive 
reform framework and a reform package adopted at a high 
political level 

Promote the role for champions and leadership from sub 
jurisdictions, or facilitate emergence of champions of reform 
from sub jurisdictions through coordination mechanisms 

Fiscal incentives to pursue reform 

Foster the role of third party, civil society and the private sector 
as drivers for reform 

Localised opposition from losers from reform.  

 

Elaborate principles of reform  

Consistent reform message promoted to all groups in society  

Develop communication strategy identifying broad benefits of 
reform 

Promote expected economic welfare outcomes  

Consider timing and adjustment measures and sequencing of 
reform  

Uniformity raises the cost of regulation for one or 
more jurisdictions. 

 

Cost benefit analysis of reform proposals 

National „net benefit‟ test 

Elaborate principles for adopting national versus local 
regulatory administration  

Need for momentum in reform results in trade off of 
the quality of proposals. 

 

Build in frameworks for ex post review of effectiveness of 
measures 

Move from „in principle‟ approaches to implementation to 
consider alternative means of regulation or service delivery  

Pace of reform may fail to gain support of 
jurisdictional administrative bodies key to 
implementation 

Early consultation with administrative bodies 

Clear communication of reform agenda 

Reallocation of responsibilities 

Identifying the best level at which to regulate. Model frameworks for determining at what level to regulate 

Reviews of the impact of regulation in sectors and identification 
of barriers or potential for national markets 

Sequencing reforms – actions of one jurisdiction 
may depend upon prior action by another e.g. 
drafting of enabling legislation.  

Planning and sequencing 

Allocating clear accountabilities 
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Table 3. Regulatory management 
Issues Potential Fixes 

Existing inefficient regulatory settings raise the cost 
of reform within a jurisdiction 

 

Introduce regulatory management systems at a local level to 
improve regulation 

Strengthen existing systems to ensure that they are effective 
(e.g. through impact evaluation conducted within jurisdictions) 

Review the stock of regulation to identify opportunities for 
reform  

Lower level administrative inertia delays progress 
from an „in principle‟ agreement to implementation 

 

High level coordination of reform agenda 

Cascading accountabilities 

Centralised oversight of reform agenda 

Clearly allocated responsibilities for administrative agencies to 
achieve milestones  

Lack of incentives – jurisdictions meet the costs of 
reform, but the benefits of reform accrue to a higher 
level of government (tax revenues, business 
migration)  

Fiscal incentives to pursue reform  

Use of “reward payments” based on achievements of 
milestones – facilitation payments to commence reform 

Potential loss of revenue and reduced size of 
government through reform of government 
functions, for example licence fees.  

Put fees and charges on a cost recovery basis  

Remove administrative responsibilities and associated costs 

Budgetary compensation  

State unable to reassume responsibility if regulatory 
failure occurs at the national level 

Retain temporary emergency powers  

Forums for resolving disputes and commissioning reviews 

Creation of new diffuse social risks through 
regulating at the wrong level and failure of 
enforcement and compliance 

Risk scanning, ex post reviews information networks 

Conduct risk assessments when designing policies. 

Facilitate risk-based enforcement 

Capacity constraints in sub jurisdictions – approach 
to policy implementation, skills, financing, 
information, co-ordination.  

Sharing of experience, resources and network collaboration 

Capacity building jointly with other jurisdictions 

Information systems and performance benchmarking 

 


